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United States v. David M. Hicks 
 

INDEX FOR TRANSCRIPT 
 

SESSIONS: 
 

25 August 2004 1 
 
Appointing Order presented to commission (RE 1) 1 
  
Commission members sworn 1 
 
President’s Reason To Believe determination presented to commission 1 
 commission (RE 2)  
 
Commission assembled 1 
 
Order detailing prosecutors presented to commission (RE 3) 2 
 
Counsel rights explained  2-4 
 
Denial of request for particular military counsel presented to the  3 
 commission (RE 4)  
 
Order detailing defense counsel presented to the commission (RE 5) 3 
 
Notice of appearance of civilian counsel  3 
 
Civilian counsel authorization presented to the commission (RE 6) 3 
 
Defense objection to presence of security personnel in the hearing  4 
 room presented to the commission (RE 7)  
 
Charge sheet presented to the commission (RE 8) 4 
 
Parties served with charge sheet 5 
 
Presiding officer’s biographical summary presented to the commission 6
 commission (RE 9)   
 
Nominations for Presiding Officer presented to the commission (RE 12) 19 
 
Defense challenges the Presiding Officer for cause 19-20 
 
Government opposes challenge of the Presiding Officer for cause 20-21 
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Presiding Officer states he will forward challenge to  21-23 
     Appointing Authority         
 
Voir dire from U.S. v. Hamdan presented to the commission (RE 10) 23-24 
 
Classified voir dire from U.S. v. Hamdan presented to the  23-24 
 commission (RE 11)  
 
Questionnaires of commission members presented to the  23 
 commission (RE 13) (SEALED)  
 
Prosecution general voir dire 24-25 
 
Defense general voir dire 25-33 
 
Individual voir dire of commission members 34-78 
 
  COL S_____  35-41 
 
  COL B_____   41-50 
 
  COL B_____  50-56 
 
  LtCol T_____  57-68 
 
  LtCol C_____  68-77 
 
Authentication page for hearing pages 1-78  78 
 
Authentication page for hearing pages 79-105 (Classified Hearing)  105 
 
Defense states objection to involuntary absence of accused from  107 
 classified hearing  
 
Defense challenges COL B_____ and LtCol T_____ for cause, and   106-112 
    adopts the challenges made by the defense in the Hamdan hearing   
 
Defense expressly declines to challenge COL B____ for cause  107 
 
Defense challenges COL B_____ and LtCol T_____ for cause, and   106-112 
    adopts the challenges made by the defense in the Hamdan hearing   
 
Defense challenges COL S_____ for cause  107-112 
 
Defense challenges all Commission members  109-112 
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Presiding Officer provides preliminary instructions to commission 114-115 
   members    
 
Defense objects to Presiding Officer giving legal advice to 115-116 
    commission members   
 
Defense lists motions that will be presented at next session  117-120 
 
Defense and prosecution motions pertaining to continuance admitted  120 
    (RE 15 and RE 16)  
 
Parties have not objections concerning Presiding Officer Memoranda  121 
 
Pleas to all charges:  Not Guilty 122 
 
Authentication page for hearing pages 106-123  123 
 

1 November 2004 124 
 
Accounting for personnel who are present 124 
 
The Presiding Officer notes the Appointing Authority’s decisions  124 
 on challenges for cause, RE 50 
 
Defense motion to dismiss because the Appointing Authority failed  125-126 
 to appoint a replacement, alternate member, RE 32 
 
Defense motion to dismiss because the defense wants additional  125-131 
 members appointed to the commission, RE 32 
 
Defense asserts that all motions to dismiss that are denied should be  128 
 certified as case dispositive motions to the Appointing Authority 130-134 
 
The Commission defers decision on the motion to appoint an alternate  131 
 member and to appoint additional members 
 
The Commission defers decision on how to define what is an  134 
 interlocutory motion  
 
Defense motion to dismiss the charges because the Appointing  134-139 
 Authority excluded all company grade officers (O-1 to O-3) from 
 selection as commission members.  Motion is RE 26. 
 
Defense objects to Presiding Officer Memoranda (POM)s because the  139-140 
 Presiding Officer does not have authority to make rules, and such  
 rules that are made are not properly promulgated under the  
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 Administrative Procedures Act 
 
 Defense objects to POM 9 because civilian counsel will have 140 
  limited access to evidence under some circumstances 
 
 Defense objects to POM 2-1 because assistant to Presiding  140 
  Officer is allowed to provide procedural advice to the  
  Presiding Officer 
 
Presiding Officer explains for the record that he sent five requests 141 
 for interlocutory decisions to the Appointing Authority, these  
 requests and associated documents were marked as REs 41-49    
 
There is no objection to RE 53, which describes the Presiding Officer’s 142 
 role—he can provide instructions to commission, participate in  
 deliberations, but whole commission must decide most issues 
  
The Presiding Officer describes the processing of the defense  143-147 
 requests for continuances 
 
Defense motion to dismiss because referral to trial was premature-- 147-150 
 The United States and Britain are in the midst of negotiating 
 the transfer of British detainees and perhaps such negotiations  
 might result in the release of Mr. Hicks—a trial was therefore  
 unnecessary.  This motion was RE 33.  
 
Letter detailing another prosecutor presented to the commission, RE 57 150  
  
Defense requests expert witnesses on international law and the law of  150-160 
 war, RE 35-40 
 
 The legal experts were denied at this time 155 
 
 The commission subsequently denied a prosecution motion to  160  
 exclude all such testimony, but would decide on the necessity of  
 this testimony on a case-by-case basis 
 
Defense presents the statements of four legal experts to the 161-162 
 Commission, REs 59-63 
 
The decision on the prosecution objection to consideration of these  162 
 statements is deferred 
 
Defense motion to dismiss Charge II, RE 24, because attempted  162-172 
 murder of members of coalition forces does not violate the law of  
 war and therefore is not triable by military commission. 
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 Being in the status of “unlawful belligerent” is not relevant to an 
 offense being a war crime.  The commission deferred its decision.    
 
Defense motion to dismiss Charge III, RE 25, because aiding the  172-178 
 enemy is not a valid offense under the laws of war and is therefore 
 not triable by military commission.  An accused must have   
 some allegiance to the United States or her allies to commit  
 the offense.  The commission deferred its decision (R. 178).    
 
 

2 November 2004 181 
 

Accounting for personnel who are present 181 
 
The commission denies the motion to dismiss because of the absence  181 
 of an alternate member and to have additional members appointed, 
 RE 54, and the motion to dismiss because the appointing 
 authority did not include or consider including company grade 
 officers as commission members, RE 26, findings will be appended 
 to the record.  Defense requested that RE 54 be referred to the  
 the Appointing Authority (R. 195).  The Presiding Officer  
 subsequently declined to certify the issue (R. 271). 
 
The defense motion for a continuance was denied, and then a                181 
 delay until 15 Mar 2005 was granted (R. 273).  See also RE 73. 
 
Defense motion to dismiss because referral to trial was premature-- 181 
 was denied because of the possibility of negotiations with  
 Australia.  This motion was RE 33.  
 
Decisions on defense motions to dismiss Charge II, RE 24, and, 182 
 Charge III, RE 25, attempted murder and aiding the enemy, 
 respectively, were deferred.      
 
Defense motion to dismiss Charge I, RE 23, because conspiracy  182-195 
 is not a valid offense under the laws of war and international 
 law.  The majority of countries do not recognize the offense of 
 conspiracy.  Therefore, conspiracy is not triable by military  
 commission.  See also REs 62 and 66.  The Presiding Officer  
 announced that a decision would be issued in due course (R. 195).  
 
Defense motion to dismiss Charge I, RE 21, because destruction  195-203 
 of property by an unprivileged belligerent is not a valid offense 
 under the laws of war and international law.  Therefore, it is not  
 triable by military commission.   
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Defense motion to strike the word “terrorism” from Charge I, RE 30, 203-209 
 because the term, terrorism is not defined, and is not an offense 
 under the laws of war.  Therefore, it is not triable by military 
 commission.  The decision was deferred (R. 273). 
 
Defense motion, RE 27, to strike any conduct from the charges 209-228 
 preceding the start of the international armed conflict in  
 Afghanistan on 7 October 2001 because commissions are war 
 courts and the international armed conflict had not yet begun. 
 The United States cannot be in an armed conflict with al Qaida 
 because it is not a state.  RE 15 includes documentation  
 indicating when the international armed conflict ended.  The  
 decision was deferred (R. 272, 273). 
 
Defense motions, REs 16 (2d session), and RE 19, to dismiss because  229-240 
 of improper pretrial detention under international law and a  
 failure to provide a speedy trial, respectively.  Most of discussion  
 is about the status of the accused under international law, POW or  
 protected civilian, or other.  The decision was deferred (R. 273). 
 
Defense objected to any consideration of the Combat Status Review 234  
 Tribunal (CSRT) record pertaining to Mr. Hicks.  The Presiding 
 Officer recommended that the parties stipulate that there a CSRT  
 hearing was conducted (R. 235). 
 
Defense motion, RE 29, to dismiss because the President’s Military 242-245 
 Order limits jurisdiction to non-citizens of the United States,  
 which is a violation of the Constitutional right to equal  
 Protection.  The decision was deferred. The decision was  
 deferred (R. 273). 
 
Defense motions to dismiss because: (1) the accused has been  246-262 
 denied access to evidence, defense counsel, adequate  
 facilities, and unfair rules of admissibility of evidence (RE 20); 
 (2) the President lacks domestic  or international statutory  
 authority to direct commissions (RE 28); (3) the Presiding 
 Officer’s role should be more like that of a military judge (RE 31); 
 and, (4) the structure of the commission is unlike that of any 
 other United States or international tribunal (RE 32).  The  
 decision was deferred (R. 273). 
 
Defense motion, RE 22, to dismiss because the Appointing Authority 262-265 
 is a civilian and not a military officer or a general court-martial  
 convening authority.  The decision was deferred. 
 
Defense motion, RE 17, to dismiss because the commission has no  265-270 
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 jurisdiction as it is located at Guantanamo Bay, Cuba, which is  
 not in a theater of the war.  The decision was deferred. 
 

 
3 November 2004 271 

 
A Stipulation of Fact, RE 72, was admitted with the consent of all 272 
 parties, including the accused.  It pertained to a CSRT being 
 conducted on the accused’s case.   
 
Defense withdrew their request for a bill of particulars (RE 18) 273 
 
The Presiding Officer’s discovery order (RE 73) was admitted 274 
 
Authentication of pages 124 to 274 275  
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Description of Exhibit PAGE No. 
 

 1

1ST VOLUME OF REVIEW EXHIBITS 
 

RE 1 Appointment of Military Commission Members, 25 Jun 04 1 
 
RE 2 Presidential Reason to Believe Determination, 3 Jul 03 2  
 
RE 3 Detail of Prosecutors, 28 Jul 04 3 
 
RE 4 Chief Defense Counsel denies request for particular military  4 
 defense counsel, 13 Aug 04 
 
RE 5 Chief Defense Counsel details military defense counsel, 23 Jul 04 6 
 

RE 5a  Chief Defense Counsel describes duties of detailed military 7 
defense counsel, 28 Nov 03 
 
RE 5b  Chief Defense Counsel details assistant military defense  9 
counsel, 28 Jul 04 
  

RE 6 Chief Defense Counsel informs civilian defense counsel of  10 
 authorization to represent accused, 12 Jan 04 
 
RE 7 Defense objection to presence of security personnel in hearing 11 
  room, 23 Aug 04 
 
RE 8 Charges referred to trial 13 
 
RE 9 Presiding Officer’s Biographical Summary (13 pages) 18 
 
 Written Voir Dire of Presiding Officer 18 
 
 RE 9a  From Draft Trial Guide 20 

 
 RE 9b  Relationship with other personnel 22 
 
 RE 9c  Answers to questionnaire Number 2 24 
 
 RE 9d  Relationship with Mr. H_____ 26 
 
 RE 9e  Military Commissions 28 
 

RE 10 Transcript of Voir Dire from U.S. v. Hamdan hearing (101 pages) 31 
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RE 11 Classified Transcript from U.S. v. Hamdan hearing  132 
 
RE 12 Nominations for Presiding Officer (1 page) 133 
 
RE 13 Responses to Questionnaires from Commission Members 135 
 
 RE 13a COL S_____ (13 pages) (sealed) 135 
 
 RE 13b COL B_____ (13 pages) (sealed) 148 
 
 RE 13c COL B_____ (14 pages) (sealed) 161 
 
 RE 13d LtCol T_____ (13 pages) (sealed) 175 
 
RE 14 Instructions delivered to commission members prior to start of 201 
  hearing (7 pages) 
 
RE 15 Defense request for continuance, 20 Aug 04 (21 Pages) 208 
 
 RE 15a Motion (4 pages) 208  
 
 RE 15b DoD Statement on Defense Detainee Meetings, 23 Jul 03 212 
  (1 page)  
 
 RE 15c DoD Statement on Australian Detainee Meetings,  213 
 23 Jul 03 (2 pages)  
 
 RE 15d DoD Statement on U.S. and Australian Agreements on 215 
 Detainees, 25 Nov 03 (2 pages)  
 

RE 15e Memorandum from BG Hemingway to MAJ Mori DoD 217 
assurances to Australia about right to civilian counsel and right to 
defense counsel assistance, 3 December 2003 (1 page)  
 
RE 15f Transcript from Australian Legal and Constitutional 218 
Legislation Committee, 16 Feb 04 (7 pages) 
 
RE 15g Article—Five British Detainees to go Home, 19 Feb 04 225 
(2 pages) 
 
RE 15h Article—British Official Rips U.S. Guantanamo Plan, 227 
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24 Jun 04 (1 page)  
 
RE 15i Article—Blair Says Talks Continuing Over Guantanamo 228 
Britons, 30 Jun 04 (1 page) 
 

RE 16 Prosecution Response to Defense Request for Continuance, 229 
24 Aug 04 (3 pages) 
 

RE 16a Article—Prime Minister Says He’s Satisfied Guantanamo  232  
Bay Offers Australian Style Justice, 23 Aug 04 (2 pages) 
 
RE 16b Talking Points—Protective Order (1 page) 234  
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2ND VOLUME OF EXHIBITS 
 

REVIEW EXHIBITS FROM NOVEMBER 2004 SESSION 
 

Description of Exhibit PAGE No. 
 
RE 13 Defense motion to present expert testimony and opinions 1 

 pertaining to the law of war  
 
 RE 13a Prosecution filing (5 pages) 1 

   
 RE 13b Defense filing (7 pages) 6 

   
 RE 13c Prosecution reply (3 pages) 13 
 
 
RE 14 Defense motion to preclude Presiding Officer or assistant from  16 

 providing to the Commission legal advice or instruction on the law  
 
 RE 14a Defense filing (4 pages) 16 

   
 RE 14b Prosecution filing (7 pages) 20 

   
 RE 14c Defense withdraws motion (1 page) 29 
 
RE 15 Defense motion to dismiss charges because there is no jurisdiction  30 

  
 RE 15a Defense filing (3 pages-not including attachments) 30 
 
  Attachment 1-1949 Geneva Convention, Articles 1-2 (1 page) 33 

    
 Attachment 2-Protocol II (1977) to 1949 Geneva Convention,  34 

       Articles 1-2 (1 page) 
 
  Attachment 3-U.S. Department of State; Profile.   35 
       “Background Note: Afghanistan” (August 2004) (14 pages)  
 
 Attachment 4-BBC News, “Karzai takes power in Kabul”  49 
       (22 December 2001) (2 pages) 
 
 Attachment 5-CNN, “Whitbeck: Afghanistan Historic Day”   51 
       (22 December 2001) (1 page) 
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 RE 15b Prosecution filing (7 pages) 52 
 
 RE 15c Defense Reply (4 pages) 59 
 
RE 16 Defense motion to dismiss because accused was subjected to   63 

 improper pretrial restraint under international law 
 

 RE 16a Defense filing (6 pages-not including attachments) 63 
 
 Attachment 1—Canadian Constitution Article 1982 (1),    69 

  Part I (2 pages) 
 

 Attachment 2—Universal Declaration of Human Rights,   71 
       Preamble and Articles 1-13 (3 pages) 
 
 Attachment 3—Council of Europe, Convention for the 74 
  Protection of Human Rights and Fundamental Freedoms 
  as amended by Protocol No. 11; Articles 1-5 (4 pages)  
 
 Attachment 4—American Convention on Human Rights, 80 
  “Pact of San Jose, Costa Rica” Preamble and Articles  
  1-7 (4 pages) 
 
 Attachment 5—International Covenant on Civil and Political 83 
  Rights, Articles 9 and 14 from Office of the High 
  Commissioner for Human Rights (4 pages) 
 
 Attachment 6—Executive Order 13107 “Implementation of 86 
  Human Rights Treaties” (1998), Sections 1-2 (1 page) 
 
 Attachment 7—Manfred Nowak, United Nations Covenant on 87 
  Civil and Political Rights: CCPR Commentary (1993), 
  p. 172 “Liberty and Security of Persons” (1 page) 
 
 Attachment 8—U.S. Department of Defense News Briefing, 88 
  Secretary of Defense Interview (21 March 2002) (8 pages) 
 
 Attachment 9—United States Government Letter to the 96 
  United Nations (2 April 2003), Civil and Political Rights,  
  Including the Questions of: Torture and Detention, Letter is  
  addressed to the United Nations Office at Geneva, Secretariat  
  of the Commission on Human Rights (5 pages)  
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 Attachment 10—Protocol Additional to the Geneva   101 
  Conventions of 12 August 1949, and relating to the  
  Protection of Victims of International Armed Conflicts,  
  Article 75 (3 pages) 
 
 Attachment 11—United Nations Body of Principles   104 
  for the Protection of All Persons under Any Form of 
  Detention or Imprisonment, Principle 32  
  Resolution 43/173 (9 December 1988) (2 pages) 
 
 Attachment 12—Human Rights Committee,  106 
  “Torres v. Finland,” Communication No. 291/1988 :  
  Finland. (5 April 1990); CCPR/C/38/D/29 1/1988 
  (Jurisprudence) (5 pages) 
 
 Attachment 13—Inter-American Commission on Human 111 
  Rights, “The Situation of Human Rights in Cuba, Seventh  
  Report” (4 October 1983) (2 pages) 
 
 Attachment 14—European Court of Human Rights, "Brogan 113 
  and Others v. The United Kingdom" (29 November 1988)  
  (2 pages) 
 
 Attachment 15--General Comment 13, reproduced in  115  
  “Compilation of General Comments and General 
  Recommendations Adopted by Human Rights Treaty 
  Bodies,” U.N. Document, Human Rights Instrument 
  (12 May 2004) (6 pages) 
 
 Attachment 16—Claude Pilloud et al, Commentary on the 121  

Additional Protocols of 8 June 1977 of the Geneva 
  Conventions of 12 August 1949 (1987) (3 pages) 
  
 Attachment 17—Secretary of Defense, Interview with  124  
  KSTP-ABC, St Paul, Minnesota, 27 February 2002 
  (3 pages) 
 
 Attachment 18—General Comment 8, reproduced in 127 

“Compilation of General Comments and General 
Recommendations Adopted by Human Rights Treaty Bodies,” 
U.N. Doc. HRI/GEN/l/Rev.7 (12 May 2004) (3 pages) 

  
 RE 16b Prosecution filing (9 pages) 130 
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 RE 16c Defense Reply (4 pages) 139 
 
RE 17 Defense motion to dismiss because accused is located in  145 

 Guantanamo, Cuba  
 

 RE 17a Defense filing (3 pages-not including attachments) 145 
 
 Attachment 1—William Winthrop, “Military Law and  148 

 Precedent," Vo1. 2 (1896) p. 836 (2 pages)  
 
 Attachment 2—In re Yamashita, 327 U.S. 1, 10 (1946) (2 pages) 150 
  

 RE 17b Prosecution filing (9 pages) 152 
 
  Attachment 1—Memorandum for the Presiding Officer, dated 158 

  5 October 2004, Subject: Request for authority submitted as  
  “Interlocutory Question 1” by Appointing Authority (1 page) 
 
 Attachment 2--Remarks as Delivered by Secretary of Defense 159 
   Rumsfeld, October 4,2004 (4 pages) 

  
RE 18 Defense motion for bill of particulars  163 

  
 RE 18a Defense filing (2 pages) 163 

  
 RE 18b Prosecution filing (6 pages) 165 
 
 RE 18c Defense Reply (3 pages) 171 
 
RE 19 Defense motion to dismiss because accused was denied his    174 

 right to a speedy trial 
 

 RE 19a Defense filing (6 pages-not including attachments) 174 
 
 Attachment 1—International Covenant on Civil and Political 180 

 Rights Adopted and opened for signature, ratification and 
accession by General Assembly resolution 2200A (XXI) of 16 
December 1966 entry into force 23 March 1976, in 

 accordance with Article 49; Articles 9 & 14 (4 pages)   
 

  Attachment 2—Protocol Additional to the Geneva 184  
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   Conventions of 12 August 1949, and relating to the 
   Protection of Victims of International Armed Conflicts 
   (3 pages)  

   
  Attachment 3—Commander, Naval Legal Service Command  187 
   Instruction, 5800(1)(E) (19 Feb 2002) (2 pages) 

 
Attachment 4—“Senators Urge Decision on Disposition of    189 

  Guantanamo Detainees,” (12 Dec 2003) (1 page) 
 
  Attachment 5—“Guantanamo Trials Coming Too Slowly, Says 190 
   McCain after Visit,” USA Today (1 Dec 2003) (2 pages)  
 
  Attachment 6—DoD News Release, “DOD Statement on  192  
   Australian Detainee Meetings” (23 Jul 2003) (1 page) 
 
  Attachment 7—DoD News Release, “U.S. and Australia 193 
   Announce Agreements on Guantanamo Detainees”  
   (25 Nov 2003) (2 pages) 
 
  Attachment 8—Defense Motion for Access to Counsel in 195  
   Rasul et a1 v. Bush et al, in the United States District 
   Court, District of Columbia (4 March 2602) (3 pages) 
 
  Attachment 9—Letter from Stephen Kenny, addressed to 198 
   President George W. Bush (18 Feb 2002) (2 pages) 
 
  Attachment 10—DoD News Release, “Transfer of French 200 
   Detainees Complete” (27 July 2004) (1 page) 
 
 RE 19b Prosecution filings (8 pages)  201 
 

 Attachment 1-Secretary of Defense Speech to Council on 209 
  Foreign Relations (4 Oct 2004) (4 pages) 
 

RE 20 Defense motion to dismiss because accused was denied access to    213 
 defense counsel, lack of access to evidence, and lack of adequate 
 facilities 
 

 RE 20a Defense filing (6 pages-not including attachments) 213 
 
 Attachment 1—International Covenant on Civil and Political 219 

 Rights, Article 14 (3 pages) 
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 Attachment 2—Protocol Additional to the Geneva Conventions 222 
  of 12 August 1949, and relating to the Prosecution of 
  Victims of international Armed Conflicts, Article 75   
  (3 pages) 
 
 Attachment 3—UN Human Rights Committee, “General  225 
  Comment No. 13” (12 May 2004) (6 pages) 
 
 Attachment 4—Rome Statute of International Criminal 231 
  Court, Article 66 (1 page)  
 
 Attachment 5—President Bush, Meeting with Afghan Interim 232 

Authority Chairman, the Whitehouse, 28 January 2002 
  (6 pages) 
 
 Attachment 6—Joint Press Conference with Tony Blair at the 238 

British Embassy in Washington D.C., 17 July 2003  
  (10 pages) 
 
 Attachment 7—CNN, “Ashcroft Defends Detainees'  248 
  Treatment,” 20 January 2002 
 
 Attachment 8—“Britain and US in Rift Over Terrorist 251 
  Prisoners,” The Daily Telegraph, 21 January 2002 (3 pages) 
 
 Attachment 9—“Rumsfeld visits, thanks US troops at Camp 254 
  X-ray in Cuba,” American Forces Information Service, 27 

January 2002 (3 pages) 
 
 Attachment 10--DoD News Transcript, “Secretary Rumsfeld 257  
  Interview with The Telegraph,” 23 February 2002 (1 page) 
 
 Attachment 11—Fox News, “Rumsfeld: Afghan Detainees 258 
  at Gitmo Bay Will Not Be Granted POW Status,” 28 
  January 2002 (3 pages) 
 
 Attachment 12—DoD News Briefing, “ASD PA Clarke and 261 
  Rear Adm. Stufflebeem, 28 January 2002 (1 page) 
 
 Attachment 13—Human Rights Committee, “Consideration of 262 

Reports Submitted by States Parties Under Article 40 of the 
Covenant: Concluding Observations of the Human  
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  Rights Committee: Georgia” (1997) 
 
 Attachment 14—Commission on Human Rights, “Question 267 
  of the Human Rights of All Persons Subjected to Any  
  Form of Detention or Imprisonment: Report of the  

  Special Rapporteur on the Independence of Judges and 
        Lawyers” (1998) (2 pages) 

 
 Attachment 15—International Criminal Tribunal for the  269 
  Former Yugoslavia, Rules and Procedures of 
  Evidence (5 pages) 
 
 Attachment 16—International Criminal Tribunal for 274  
  Rwanda, Rules and Procedures of Evidence (4 pages) 
 
 Attachment 17—United Nations Body of Principles for the 278 
  Protection of All Persons under Any Form of Detention  
  or Imprisonment (4 pages) 
 

 Attachment 18—United Nations Basic Principles on the Role  282   
        of Lawyers (2 pages) 
 
Attachment 19—DoD News Transcript, “Rumsfeld Interview 284 
  Interview with KSTP-ABC, St Paul, Minn” (1 page) 
 
Attachment 20—Claude Pilloud et al, Commentary on the 285 
  Additional Protocols of 8 June 1997 to the Geneva  
  Conventions of 12 August 1949 (1987) (4 pages) 

  
 RE 20b Prosecution filing (7 pages) 289 
 
RE 20c Defense Reply (3 pages) 297 
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3RD VOLUME OF REVIEW EXHIBITS 
 

RE 21 Defense motion to dismiss Charge I because destruction of     1 
 property of an unprivileged belligerent is not a violation 
 of the law of war 
 

 RE 21a Defense filing (3 pages-not including attachments) 1 
 

 
Attachment 1—International Covenant on Civil and  4  
  Political Rights Adopted and opened for signature, 
  ratification and accession by General Assembly 
  resolution 2200A (XXI) of 16 December 1966 entry 
  into force 23 March 1976, in accordance with 
  Article 49—Article 15 (2 pages) 
 
Attachment 2—Protocol Additional to the Geneva  6  
  Conventions of 12 August 1949, and relating to the 
  Protection of Victims of International Armed 
  Conflicts, Article 75 (3 pages) 

 
 RE 21b Prosecution filing (10 pages) 9 

 
 RE 21c Prosecution proposed findings (1 page) 19 
 
RE 22 Defense motion to dismiss because the Appointing Authority     20 

 lacks authority to appoint a military commission as he is not  
 a general court-martial convening authority 
 

 RE 22a Defense filing (4 pages-not including attachments) 20 
 

Attachment 1—Winthrop, “Military Law and Precedent”  24  
  Vol. 2, 2ND Ed., page 835 (2 pages) 

 
 Attachment 2—Attorney General James Speed, “The 26 
  Opinion of the Attorney General Affirming the Legality 
  of Using a Military Commission to Try the Conspirators” 
  (1865) (12 pages) 
 

 RE 22b Prosecution filing (6 pages) 38 
 

RE 23 Defense motion to dismiss Charge I because conspiracy is not      44 
 a valid offense under the law of war or international criminal law 
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 RE 23a Defense filing (3 pages-not including attachments) 44 
 

Attachment 1—Convention on the Prevention 47  
  and Punishment of the Crime of Genocide, Articles 1  
  and 9 (2 pages)  
 
Attachment 2—Statute of the International Tribunal for 49   
  the Former Yugoslavia (1993), Article 4 (2 pages)  
 
Attachment 3—Statute of the International Tribunal for 51 
  Rwanda (1994), Article 2 (2 pages) 
 
Attachment 4—Cassese, “International Criminal Law,” 53 
  2003, p. 191 (2 pages) 

 
 RE 23b Prosecution filing (12 pages) 55 
 
 RE 23c Defense Reply (5 pages) 67 
 
 RE 23d Prosecution proposed findings (1 page) 72 
 
RE 24 Defense motion to dismiss Charge II because attempted murder of     76 
 Members of coalition forces does not violate the law of war and  

therefore is not triable by military commission 
 

 RE 24a Defense filing (3 pages) 76 
 
 RE 24b Prosecution filing (13 pages) 79 
 
 RE 24c Defense Reply (4 pages) 92 
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The Commissions Flearing was called to order at 0931,  
25  August 2 0 0 4 .  

PO: The military commission is called to order. 

AP (Ma] : This military commission is convened by 
Appointing Order Number 04-0001 dated 25 June 2004; 
copies of which have been furnished to the members of 
this commission, counsel, and the accused and which have 
been marked as Review Exhibit 1 for attachment to the 
record. 

The presidential determination that the accused may be 
subject to trial by military commission has been marked 
as Review Exhibit 2 for inclusion in the record. At 
this time, I am providing Review Exhibits 1 and 2 to the 
bailiff to be provided to the courr reporter. 

The charges have been properly approved by the 
appointing authority and referred to this commission for 
trial. The prosecution has caused a copy of the charges 
in English to be served on counsel for the accused on 10 
June 20C4 in accordance with counsel request to 
personally serve the accused. 

Tne prosecution is ready to proceed in the commission 
trial of United States v. David Matthew Hicks. The 
accused, all commission members and the alternate 
co~mission member named in the appointing order and 
detailed to this commission are present. All detailed 
counsel are present and civilian counsel is also 
present. 

Gunnery Sergeant a n d  Sergeant h a v e  been 
detailed reporters for this commission and have been 
previously sworn. Security personnel have also been 
detailed for this commission and have also been 
previously sworn. 

PO: I have been designated as the presiding officer of this 
military commission by the appointing authority and have 
previously been sworn. The other members of the 
commission and the alternate nernber will now be sworn. 
All persons in the courtroom please rise. 

The members were sworn. 

PO: The commission is now assembled. 



Trial, please state who detailed you and your 
qualifications. 

P (StCol : Sir, all members of the prosecution have been 
detailed to this military commission by the chief 
prosecutor. All members-of the prosecLtion are 
qualified under Military Commission Order Number 1, 
Paragraph 4(b) and have previously been sworn. No 
member of the prosecution has acted in any manner which 
might tend to disqualify us in this proceeding. The 
detailing document is now beina marked as Review Exhibit 

~~ ~ 

3 for inclusion in the record,-and now providing that to 
the bailiff. 

PO: Mr. Hicks, pursuant to MCO Number 1 you are currently 
represented by your detailed defense counsel, Malor Mori 
and Major Lippert. They are provided to you at no 
expense. You can also request a different rr.ilitary 
lawyer to represent you. Now, if that person is 
reasonably available, they would be appointed to 
represent you. If you request another military lawyer 
and that lawyer is made available then your detailed 
counsel would normally be excused because usually you 
are only entitled to detailed or selected counsel. 

However, you could request that the appointing authority 
or the general counsel allow your detailcd counsel to 
stay on the case. You may also be represented by 
civilian counsel. A civilian lawyer would represent you 
at no expense to the government and must be a U.S. 
citizen certified to practice law in a state of the 
United States, or in the federal court, be eligible for 
secret clearance, and agree in writing to comply with 
the rules and orders of the commission. If a civilian 
counsel comes on the case, your detailed counsel will 
remain on. 

ACC: 

PO: 

ACC: 

PO: 

Do you understand what I just told you? 

Yes, sir. 

Do you have any questions about your rights as to 
representation in this commission? 

No, sir. 

Okay. By whom do you wish to be represented? 



ACC : By t h e  l awyers  p r e s e n t ,  s i r .  

PO: Okay. Have you made a  r e q u e s t  p r i o r  t o  t h i s  d a t e  f o r  
i n d i v i d u a l  c o u n s e l ,  f o r  s e l e c t e d  c o u n s e l ?  

ACC : Yes, s i r .  

PO: Major Mori, c a n  you t e l l  m e  a b o u t  t h e  r e q u e s t ?  

ADC (Maj Mori)  : Y e s ,  s i r .  M r .  H i c k s  r e q u e s t e d  s e l e c t e d  m i l i t a r y  
c o u n s e l  p r e v i o u s l y ;  t h a t  r e q u e s t  was d e n i e d .  

Review E x h i b i t  4 was marked f o r  t h e  r e c u r d .  

PO: Do you have t h e  paperwork on a l l  t h a t ;  

ADC (Maj M o r i ) :  Yes, s i r .  The d e f e n s e  c o u n s e l  h a s  p r e v i o u s l y  
p r o v i d e d  it t o  t h e  c o u r t  r e p o r t e r  f o r  a t t a c h m e n t  t o  t h e  
r e c o r d  as t h e  nex t  r ev iew e x h i b i t ,  s i r .  

PO: Mr. Hicks,  a b s e n t  t h e  IMC r e q u e s t  which was d e n i e d ,  a r e  
you s a t i s f i e d  w i t h  t h e  c o u n s e l  who a r e  now r e p r e s e n t i n g  
you? 

ACC: Yes, s i r .  

PO: Okay. Defense ,  p l e a s e  announce your  q u a l i f i c a t i o n s  and 
d e t a i l i n g .  

ADC (Maj M o r i ) :  Yes, s i r .  A l l  d e t a i l e d  members of  t h e  d e f e n s e  
team have  been d e t a i l e d  t o  t h e  m i l i t a r y  commission by 
t h e  c h i e f  d e f e n s e  c o u n s e l .  A 1 1  d e t a i l e d  members a re  
q u a l i f i e d  under  M i l i t a r y  Commission Order  Number 1, 
Paragraph  4 ( C )  and w e  have p r e v i o u s l y  been sworr., s i r .  
No member of  t h e  d e f e n s e  team h a s  a c t e d  i n  any manner 
which might  t e n d  t o  d i s q u a l i f y  u s  from p a r t i c i p a t i n g  i n  
t h i s  commission,  s i r .  The d e t a i l i n g  l e t t e r s  have been  
p r e v i o u s l y  p r o v i d e d  t o  t h e  c o u r t  r e p o r t e r  and a s k e d  t h a t  
it be marked a s  t h e  n e x t  review e x h i b i t ,  s i r .  

S i r ,  now handing t h e  c o u r t  r e p o r t e r  t h e  e x t r a  e x h i b i t .  

Review E x h i b i t  5 was marked f o r  the r e c o r d .  

PO: M r .  D r a t e l l  is  p r e s e n t  i n  t h e  c o u r t r o o n .  P l e a s e  r i s e .  

DC ( M r .  D r a t e l l ) :  Thank you, Co lone l .  I am Joshua  D r a t e l l ,  
c i v i l i a n  d e f e n s e  c o u n s e l ,  who h a s  been  d e t e r m i n e d  t o  b e  



qualified for membership in the pool of qualified 
civilian defense counsel in accordance with section 
4 ( C )  (3) of Military Commission Order Number 1. I have 
transmitted my notice of appearance through the chief 
defense counsel. I have signed the civilian defense 
counsel agreement to practice before military commission 
and I have not acted in any manner that may tend :o 
disqualify re to practice in this proceeding. 

PO: Have you provided the notice of appearance to the gunny 
for inclusion in the record? 

DC (Mr. Dratell) : Yes, it has, Your Honor. 

PO: Can you mark that as next in line, Gunny. RE 6. 

Civilian defense counsel will now be sworn. Please 
rise, Mr. Dratell. 

The civilian defense counsel was sworn. 

PO: All personnel appear to have the requisite qualifications. 
All personnel are required to be sworn before we 
proceed. I received this morning a defense o lectlon to 
placement of security personnel dated the 23 A'O; 
Auqust, which was Monday. Is this still a valid 
something or another? 

ADC (Maj Mori): Yes, sir. We would like to note the objection 
for the record. 

PO: You want to argue it, or just note it? 

ADC (Maj Mori) : Just note it, sir. 

PO: Please pass this to the Gunny and this will be the next 
review exhibit in line. 

Trial, have the charge sheet marked as the next review 
exhibit and attach it to the reccrd please. 

P ( L t C o l :  Yes, sir. I believe we are up to RE 8. 

Review Exhibits 7 and 8 were marked for the record. 

PO: Defense, have you gotten a copy of the charges already? 

DC (Mr. Dratell): Yes we have, Your Honor. 



PO: All parties of Lhe trial have been furnished a copy of the 
charges. Prosecutor, announce the general nature of the 
charges please. 

P (LtCol : Yes, sir. The general nature of the charges 
in this case are: Charqe I, cunspiracy to attack 
civilians, to attack ci"i1ian objectives, to commit 
murder by unprivileged belligerent, to commit the 
orfense of the destruction of property by an 
unprioileged belligerent, and to commit the offense of 
terrorism; Charge TI, attempted murder by an 
unprivileged belligerent; and Charge 111, aiding the 
enemy. 

Po: Members, please turn to the package in front of you. You 
got a copy of charge sheet in there. Take a moment to 
review the charge sheet and also the appointing order. 

The members did as directed. 

PO: While reviewing, trial, was the security offlcer 
previously sworn? 1 didn't note that. 

Yes, sir. 

PO: Thank you. All members had a chance to review the charge 
sheet? Apparently so. 

Is the nare, rank, and other identifying data of each 
member listed correctly on the appointin? order? 
Apparently so. 

Either party want the charges read? Trial? 

P (LtCol Prosecution does not, sir. 

PO: Defense? 

DC (Mr. Dratell): Mr. Hicks does not wish it read here, sir. 

PO: Thank you. The readinq of the charges may be omitted. 

Okay. Members of the commission, and alternate member, 
the appointing authority who detailed you has the 
ability to remove you from this commission for good 
cause. Is any member, or the alternate, aware of any 
matter that you feel might affect your impartiality, or 
ability to sit as a commissior~ member? When you answer 



that question keep in mind you don't want to bias other 
members'? Any member? Apparently not. 

Okay. I previously filled out a commission member 
questionnaire, provided counsel for both sides with a 
summarized biography, a list of matters that normally 
would be asked during voir dire, a document about how I 
know the appointing authority, and other personnel, and 
answers to questions suggested by defense counsel. That 
packet will now be marked as the next RE in line. 

Review Exhibit 9 was marked for the record 

Those documents are true to the best of my knowledge and 
belief. 

We had basically two pretrial conferences, present which 
were defense and trial and myself; and during the course 
of these proceedings I will be referring to them. If 
something happened during one of those conferences that 
I don't cover or you want covered, trial, defense, speak 
up. Okay. 

During one of those, Major Mori, you and I had a 
discussion on the standard for challenge in the 
commission proceedings, and you wanted me to articulate 
what I, as the presiding officer, believed the standard 
for challenge is; is that correct? 

ADC (Maj Mori) : yes, sir 

PO: Referring to MCO Number 1, Paragraph 4(A) (3) which states 
the qualifications for a member, and then referring to 
MCO 1, Paragraph 6 ( B )  (1) and ( 2 ) ,  I believe that the 
standard is whether there is good cause to believe that 
the member cannot impartially and expeditiously provide 
a full and fair trial to Mr. Hicks. Do you wish, not 
perhaps at this time, to articulate a different standard 
to the person who will make the decision in this case? 

ADC (Maj Mori): Yes, sir. 

PO: At a later time if we have challenges, I will tell you 
when you have to provide that standard. If I fail to 
tell you at that time, please remind me. 

ADC (Maj Mori): Yes, sir. 



PO: Okay. I w i l l ,  however, p e r m i t  you l a t i t u d e  i n  your 
q u e s t i o n i n g  g o i n g  towards  t h e  area t h a t  you want.  You 
a r e  l o o k i n g  f o r  what we commonly c a l l e d  9 1 2 ( N ) ;  r i g h t ?  

DC: Yes, s i r .  

PO: Okay. Thank you. Does e i t h e r  s i d e  want  t o  v o i r  d i r e  m e  
o u t s i d e  t h e  p r e s e n c e  o f  t h e  o t h e r  members? 

P  (L tCol  : No, s i r .  

DC ( M r .  D ra t e l l ) :  Yes, s i r .  

PO: Thank you.  Members, p l e a s e  r e t u r n  t o  t h e  d e l i b e r a t i o n  
room. 

B e  s e a t e d .  L e t  t h e  r e c o r d  r e f l e c t  t h e  members, e x c e p t  
f o r  t h e  p r e s i d i n g  o f f i c e r ,  have  l e f t  t h e  cour t room.  

I no ted  y e s t e r d a y  t h a t  w e  have  a  j o i n t  problem h e r e .  I n  
t h e  Army when a  s i n g l e  member wa lks  i n t o  t h e  cour t room 
e x c e p t  f o r  t h e  judge ,  no one rises. A p p a r e n t l y  i n  t h e  
Naval s e r v i c e s  you a l l  r ise.  I n d i v i d u a l  members of t h e  
d e f e n s e  and p r o s e c u t i o n  team may r i s e  o r  n o t  a s  t h e y  
wish  when t h e  s i n g l e  member walks  i c  o r  l e a v e s .  I t  i s  
up t o  you, b u t  t h e  o n l y  r e q u i r e m e n t  i s  when a l l  t h e  
members come i n ,  o r  I come i n ,  you r ise .  

I have g o t  a  copy of t h e  PE t h a t  was j u s t  marked -- o r  
RE t h a t  was j u s t  marked, Number 9 which was my v o i r  d i r e  
p a c k e t .  T h i s  n o r n i n g  i n  t h a t  l a t e s t  c o n f e r e n c e  c o u n s e l  
f o r  b o t h  s i d e s  were handed a copy of t h e  v o i r  d i r e  up  t o  
where w e  b roke  f o r  c l o s e d  s e s s i o n  y e s t e r d a y .  Cocnse l  
f o r  b o t h  s i d e s  you b o t h  s t a t e d  you i n t e n d  t o  f o c u s  t h e  
v o i r  d i r e  on t h e  q u e s t i o n n a i r e s ,  and t h i s  is n o t  j u s t  
f o r  me, i t  is  f o r  t h e  o t h e r  members t o o ,  i n  what was 
s a i d  i n  v o i r  d i r e  y e s t e r d a y  and you wish  t o  have 
appended t o  t h e  r e c o r d  o f  t r i a l  a s  RE 10 a l l  p o r t i o n s  o f  
t h e  Hamdan r e c o r d  of t r i a l  t h a t  were -- d o n ' t  g e t  
e x c i t e d  y e t  -- t h a t  were h e l d  d u r i n g  t h e  open s e s s i o n s  
c o n c e r n i n g  v o i r  d i r e .  Which i n c l u d e s  -- j u s t  a second ,  
Major Mori -- which i n c l u d e s  a l l  t h e  v o i r  d i r e ,  a l l  t h e  
c h a l l e n g e s ,  and t h e n  a t  t h e  e n d  n f  t h e  day t h e r e  w a s  a 
f u r t h e r  r e o p e n i n g  of v o i r  d i r e  o f  t h e  p r e s i d i n g  o f f i c e r .  
Tha t  w i l l  b e  RE 1 0 .  RE 11 w i l l  be t h e  c l o s e d  s e s s i o n  
v o i r  d i r e  from Hamdan. I am n o t  g o i n g  t o  mix c l o s e d  a n d  
none c l o s e d  i f  I d o n ' t  have  t o .  



Is that what you all wanted, trial? 

P ( L t C o l :  Yes, sir. Except for that it was our 
understanding that counsel voir dire of the whole panel 
would also not be -- 

PO: I said all the voir dire. Everyone's. 

P ( L t C o l :  Yes, sir 

PO: Everything that had to do with the voir dire. You 
understood what I meant didn't you, Gunny? Yeah, the 
Gunny knew. We will look at the RE before it is 
finalized, okay. Is that what you want, defense? 

DC (Mr. 3ratell): Yes, sir. 

PO: Mr. Hicks, you weren't present yesterday during the voir 
dire: right? 

ACC : Yes, sir. 

PO: Okay. Your counsel got a copy of the voir dire, somewhere 
on their thing. They intend to refer to it in 
questioning me and the other members today to what 
happened yesterday. You got any objection to that? 

ACC : No, sir. 

PO: Okay. Trial, voir dire? 

P (LtCol None, sir. 

PO: Defense, go on. 

DC (Mr. Dratell): Yes, sir. Colonel, I want to focus first on 
something that was brought up yesterday with respect to 
your intention to advise the other members on the law, 
in addition to also then receiving law from either side. 
And in your experience as a military judge, would you 
ever let an attorney sitting on a military jury express 
ac opinion as a lawyer on the law to a jury that is 
supposed to be made up of equal members? 

PO: I have never seen an occasion to have an attorney sit on a 
jury panel, but no I wouldn't. 

DC (Mr. Dratell): Is that what we have here, in essence, a jury 



of equal members, none of whom should be superior to the 
other with respect to understanding or expression of the 
law. 

PO: Okay. I will answer your question, but let me say that I 
believe, and I direct Major Mori to provide a brief on 
this, Major Mori. 

ADC (Maj Mori): Yes, sir 

PO: Because there are two parts to it. The SECDEF has said 
there is going to be a lawyer on this panel; right? 

DC (Mr. Dratell): Yes. 

PO: Okay. So you're objecting or Major Mori is writing a 
motion objecting to the structure of the panel. 

DC (Mr. Dratell): That's true. 

PO: Okay. That's the structure of the panel. So it doesn't 
matter in many ways what I think about that because that 
is a structure that you can bounce me off and I believe 
that the appointing authority will say, okay, he's 
bounced and let's put another lawyer on there. Can we 
just let that portion of this voir dire sit as a motion 
to the structure, and now you can ask me what I will do. 

DC (Mr. Dratell): And it is not -- it's not simply the structure 
but it is also your intention to advise the panel on the 
Law, that's part of it. So it's not just that there is 
a lawyer because there are Lawyers that sit on civilian 
juries all the time, they are just not permitted to 
advise other jurors as to the law. And that is the 
province of the judge, and in this situation we don't 
have a judge. But and in the sense that you have 
instructed the members that they are not required to 
follow your expression of the law and they are free to 
adopt either side's expression of the law, or yours, or 
their own, but do you acknowledge the possibility, and 
really the distinct possibility that the members, or any 
member, all of whom are non-lawyers will give your 
expression of the law more deference than they will to 
either counsel, or to their own? 

When I see Major Mori's motion, if it is made to me I will 
be glad to answer the structural question. Now, I will, 
if you want to say, Brownback, will you tell us that you 



are not going to provide advice to the panel other than 
what you do whlle you are sitting here, that's a 
different matter. Is that w h a t  want, I mean -- 

DC (Mr. Dratell): No. No, my question is -- and if you consider 
this a structural question then you do; but my questlon 
is really do you acknowledge the possibility that a 
member or all of the members who are non-lawyers will 
give your expression of the law more deference than they 
uill to either side's or their own? 

If you ask me that, I say yes. I will, however, follow up 
b sa in there is a chance they might give Colonel & because he is Marine, or Major Mori's, 
because he is a Marine, or Major Llppert or Major 
b e c a u s e  they are Army, more deference. I 
don't know the answer to that. 

2C (Pr. Dratell): Can you put a civilian on that for me? 

PO: That's a structure. Major Mori, make a note, that goes 
into your brief. Okay. I can't go any farther than 
that. 

DC (Mr. Dratell): You have combat experience from Vietnam; 
correct? 

PO: Yes. 

K (Mr. Dratell): And did you have occasion to engage in combat 
with the North Vietnamese Army? 

PO: At the time I was not worried about where they came from. 

DC (Mr. Dratell): But were they regulars from the North 
Vietnamese Army? 

PO: The intelligence reports that we gathered had them 
classified as both NVA and VC. And when they hit us we 
didn't stop them to try to figure it out; we just fired 
back. 

nC (Mr. nratell): But when they were taken prisoner, regardless 
of whether they were NVA or VC were they treated 
according to the Geneva Convention? 

PO: Yeah. 



DC (Mr. Dratell): Now, I want to explore your relationship with 
the appointing authority. 

PO: Okay. 

DC (Mr. Dratell): You have known Mr. Altenburg 1977, 1978? 

PO: Yes, sometime in that frame. 

DC (Mr. Dratell): And you had a professional affiliation for a 
perlod of tlme? 

PO: As I said before my knowledge of Mr. Altenburg up until 
1992 was minimal, I mean, really. Now he was the SJA of 
the lAD, the 1st Armored Division, and I was over on the 
other side of Germany. We were at Bragg at the same 
time, but like I said I maybe talked to him once, I 
think. You see people on post, but that is about it. 

He and I were on the same promotion list to major, but 
he had already left Bragg by then. In 92 he came to 
Bragg as the SJA and I was the chief circuit judge with 
my offices right there at Bragg in his building, and my 
wife was his chief of adlaw. So from 92 to 96 you could 
say that we had a close professional relationship and 
within, I don't know, a couple months it became a 
personal relationship. 

DC (Mr. Dratell): And when you retired in May of 1999, 
Mr. Altenburg presided over your retirement ceremony? 

PO: Right, at the JAG school. 

DC (Mr. Dratell): And he was also the primary speaker at a roast 
in your honor that evening? 

PO: yes. 

DC (Mr. Dratell): And, in fact, when Mr. Altenburg retired in the 
summer of 2001 you were the primary speaker at his 
roast? 

PO: No, there were three speakers. I was the only one wb.0 was 
retired and could say bad things about him. 

DC (Mr. Dratell): And you also attended his son's wedding in 
sometime in the fall of 2002? 



PO: 

DC (Mr. 

PO: 

DC (Mr. 

PO: 

DC (Mr. 

PO: 

PO: 

In Orlando, yeah. 

Dratell:: And you also contacted Mr. Altenburg when you 
learned that he became the appointing authority for 
these commissions? 

Right, I did. 

Dratell): And you are aware that there were other 
candidates for the position of presiding officer? 

Yeah, uh-huh. 

Dratell): Thirty-three others, in fact? 

Okay. No. What 1 know about the selection process I 
wrote. 1 don't know who else was considered and who 
else was nominated. Knowing the Department of Defense I 
imagine that all four services sent in -- excuse me, 
that there were lots of nominations and they went 
somewhere and they got Mr. Altenburg somehow. I don't 
know how many other people were nominated. 

Dratell): So the ultimate question is how would you 
answer the concerns of a reasonable person who might say 
based on this close relationship with Mr. Altenburg that 
there is an appearance of a bias, or impartiality -- or 
partiality rather and that you were chosen not because 
of independence or qualifications, but rather because of 
your close relationship with Mr. Altenburg, and how 
would you answer that concern? 

Well, I would say first of all that a person who were to 
examine my record as a military judge -- and all of it 
is open source. A11 of my cases are up on file at the 
Judge Advocate General's office in DC -- could see at 
the time when I was the judge at Bragg, sitting as a 
judge alone, acquitted about six or seven of the people 
he referred to a court-martial. They could look at the 
record of trial and see that in several cases T reversed 
his personal rulings. They could look at my record as a 
judge and see that I really don't care who the SJA was 
in how I acted. So a reasonable person who took the 
time to examine my record would say, no, it doesn't 
matter. 

. Dratell): I would like to move on and explore your 
relationship with Mr. a n d  his role in the 



commission 

PO: Okay. 

DC (Mr. Dratell): He is presently an employee of the - 
PO: Right. 

D:: .Yr. Dretel?~: He is 

PO: Riqht 

X (Mr. DratellI: And his long-term career qoals is to remain 
with the in that 
position? 

PO: I don't know. 

DC (Mr. Dratell): Have you seen the detailing memorandum? 

PO: Yes - but I didn't -- I mean it was a detailing 
memorandum. I don't know if those are his lona-term 
goals. Do you nean does he intend to return there alter 
the detail is over? 

DC (Mr. Dratelli : Yes. 

Dc (Mr. Dratell): But, in fact, arrangements have been made so 
that he is sti4l an employee and he is essentially on 
loan here part-time. 

PO: He is on a detail. Right, they are offering various 
positions, you know, for GS-14s and 15s but he didn't 
want to do that, right. 

DC !Mr. Dratell): So how would you answer concerns of reasondbie 
person that the 
is acting as a legal advisor or the assistant to Lhe 
presiding officer of this commission? 

PO: He is an to the best oT 
my knowledqe. He has never had anything to do with 
operational activities. He 



application -- and you would have to look at whatever he 
wrote. I believe -- he does a lot of Fourth Amendment 
law and probably some Fifth Amendment law and maybe 
procedures. Both of which, or all of which, has nothlng 
to do with operational activities. It is how to keep 
activities within the bounds of the constitution, none 
of which has he a ~ ~ l i e d  in doina what he is doina for 
me. So I don't && any harm. i 

was a DoJ, but it may have been something else. I don't 
believe there is any-concern therc. He is not knockin 
down doors or searchinq people out. He is in 9 

DC M r .  LraLcll): 31.: he 1s 5 ' - l l l  afl-liatr'd w l r h  Lax 
erforccment and (-1 w h i c 5  ls 
essentially caske.A with terrorlsrs - -  terrrr-sm 
enforcement activities. 

P (LtCol : Sir, I am going to object to this l ~ n e  of 
questioning at this point. This does not go toward any 
potential bias on your part or anything t.hat might lead 
to tnat. 

That's okay. Thank you. Go on. I hear what you are 
savina. Mr. Dratell. I don't bclieve that a reasonable 

can differ. That's my opinion 

DC (Mr. Dratell): With espect to his role in the commissions, in 
the August 1gtk memorandum from the appointing authority 
it says that he is to provide advice in the perFormance 
of presiding officer adludicative functions. can you 
tell us what that means, adjudicative functions? 

PO: Would you do me a favor. Who signed that? Mr. Altenburg, 
right? 

DC (Mr. Dratelll: Yes. 

PO: Did I sign it? 



DC (Mr. D r a t e l l ) :  No. 

PO: Okay. I d o n ' t  know what t h a t  means and I a m  e x p l o r i n g  
w i t h  you a s  w e  go what t h a t  means. I t e l l  you, i f  you 
want t o  know what h e  d o e s  f o r  me I w i l l  b e  g l a d  t o  t e l l  
you. 

DC (Mr. D r a t e l l ) :  I an  j u s t  more i n t e r e s t e d  i n  what t h e  
i n t e r p r e t a t i o n  of t h i s  p h r a s e  i s .  

PO: I d o n ' t  know what i t  means. I f  i t  means does  h e  -- t h i s  
morning you know, M r .  w o u l d  you go f i n d  c o u n s e l  
fo r  b o t h  s i d e s  and t e l l  them I am r e a d y  t o  s e e  them. 
Because t h a t  - t h a t  i s  no t  a d j u d i c a t i v e .  H e  h a s  n o t  
p r o v i d e  -- I w i l l  t e l l  you t h i s ,  he  h a s  not  p r o v i d e d  me 
any p i e c e  of a d v i c e  on any i t e m  of s u b s t a n t i v e  law.  Now 
t h e r e  a r e  t h o s e  who would s a y  t h a t  w r i t i n g  up mot ions ,  
you know, t h e  p r e s i d i n g  o f f i c e r  memorandum and s t u f f  
l i k e  t h a t  i s  s u b s t a n t i v e ;  I d o n ' t  b e l i e v e  t h e y  a r e .  The 
t h i n g s  t h a t  he  has  done have n o t h i n g  t o  do w i t h  
s u b s t a n c e  a n 3  I have n o t  y e t  g o t t e n  t o  an a d j u d i c a t i v e  
f u n c t i o n  a s  f a r  a s  I can t e l l .  

DC ( M r .  D r a t e l l ) :  Well, w i l l  he? The q u e s t i o n  is  under t h i s  
memoranda w i l l  h e  b e  i n v o l v e d ,  and p a r t i c u l a r l y  i n  l i g h t  
o f  what you a r e  s a y i n g  is  h i s  e x p e r i e n c e  i n  what he 
t e a c h e s  and whether  t h a t  is  go ing  t o  have an  impact  on 
t h e  rest of t h e  members, t h a t  i s  t h e  q u e s t i o n s  now. 

PO: W d s  t h e  q u e s t i o n  t h e n  t o  make C o l o n e l h a p p i e r ?  
Am I qo ing  t o  t a k e  improper  a d v i c e  i n  my r o l e  a s  a  
menbe; from someone who is  n o t  a  member? 

DC ( M r .  D r a t e l l ) :  Advice 

PO: T h a t ' s  what I s a y  a d v i c e .  

DC ( M r .  D r a t e l l l :  But you s a i d  improper and I s a y  any a d v i c e  o r  
any  a d v i c e  t h a t  any of t h e  members get e i t h e r  from you 
o r  d i r e c t l y  from Mr. - -  

PO: No, t h e y  a r e  no t  

DC ( M r .  D r a t e l l ) :  Now w i t h  r e s ~ e c t  t o  -- w e l l ,  i f  c h a t  r o l e  
changes ,  o r  i s  t h e r e  -- are w e  e v e r  go ing  t o  g e t  a 
d e f i n i t i o n  of t h o s e  t e r m s  a d j u d i c a t e d  f u n c t ~ o n  i n  a 
matter t h a t  w c  can  a t  l e a s t  g e t  our  hands  a round ,  o r  f o r  
you t o  g e t  your  hands a round  s o  t h a t  we know what i t  



PO: Probably on Tuesday after I get hone, after I finish up 
this week's session, I wi;l inquire from Mr. Altenburg 
what he means by that. 

DC (Mr. Dratell) : Ant will we be -- 

PO: I haven't sent anything to Mr. Altenburg, nor has 
Mr. -or anyone else that hasn't beer, furnished in 
voluminous copies to every counsel; right? 

DC (Mr. Dratell): And so in your questionnaire you own a Koran. 

PO: Yes, I do. 

DC (Mr. Dratell) : Have you studied it? 

PO: I wrote in there also that I would not call myself a 
student of the Koran' I have looked at it. It was 
given to me in Saudi by one of the Saudis with whom I 
worked, and he referred me to some verses, and I looked 
at then. If you have ever been in Dhahran at night 
there is not a lot to do on the air base thcre. 

DC [Mr. Dratell): And I assume it is in English? 

PO: It is a -- 
DC (Mr. Dratell) : Combination. 

PO: One side is English and one side is Arabic. 

DC (Mr. Dratell): And you obviously read the English side and not 
the Arabic side. 

PO: Yes. Obviously, I read the English side, not the Arabic. 

DC (Mr. Dratell): Thank you, sir. I have nothing further. 

PO: Thank you. Trial? 

P (LtCol : Yes, sir. First of all on the advising the 
members on the law, do you -- will you be able to give 
all the members equal voice regardless of rank or their 
legal background they may or may not have? 

PO: In the military order the President said that the 



commission i s  t o  b e  t h e  t r ie rs  of  f a c t  and law.  T h a t ' s  
what  he  wan t s  and t h a t  i s  what w e  a r e  g o i n g  t o  g i v e ~ h i m .  
y e s .  

P ( L t C o l  : Regarding t h e  r e l a t i o n s h i p  w i t h  
Mr. A l t e n b u r g ,  f i r s t  o f  a l l  i f  you a r e  l o o k i n g  a t  your  
r e c o r d  h e  would n o t e  t h a t  you had combat e x p e r i e n c e  a s  
a n  i n f a n t r y  o f f i c e r  i n  Vietnam. Is t h a t  r i g h t ,  s i r ?  

PO: Yes. 

P (L tCol  You have  f i v e  b ronze  s t a r s ;  i s  t h a t  r i g h t ,  
s i r ?  

PO: Yeah. 

P ( L t C o l  He would a l s o  n o t e  t h a t  you had t e n  y e a r s  
e x p e r i e n c e  a s  a  m i l i t a r y  judge?  

PO: R i g h t .  

P ( L t c o l  S i r ,  a s  a  m i l i t a r y  j u d g e  d i d  you have  
o c c a s i o n  t o  know t h e  conven ing  a u t h o r i t y ?  

PO: Yeah, r i g h t  

P ( L t C o l  Did you ever have  t h e  o c c a s i o n  t o  b e  f r i e n d s  
w i t h  t h e  convening a u t h o r i t y ?  

PO: I s a y  t h e  o n l y  f r i e n d  I was w i t h  was a guy who r a n  a  
s p e c i a l  c o u r t  once  down i n  Vincenza .  We a r e n ' t  f r i e n d s  
r e a l l y  w i t h  t h r e e  s t a r  a n d  two s t a r  g e n e r a l s  when you 
a r e  a l i g h t  c o l o n e l  o r  c o l o n e l ,  b u t  i f  you a r e  t a l k i n g  
abou t  a  p e r s o n a l  a c q u a i n t a n c e  where I knew them, yeah .  
I w o u l d n ' t  c a l l  mysel f  and G e n e r a l  Luck or  G e n e r a l  
Keene, o r  -- I w o u l d n ' t  c a l l  u s  f r i e n d s ,  you know. 

P ( L t C o l  They were a c q u a i n t a n c e s  l i k e  t h a t ?  

PO:  R i g h t .  

P ( L t C o l .  How d i d  you h a n d l e  t h a t  s i t u a t i o n ?  I am s u r e  
t h a t  you were i m p a r t i a l  and f a i r ?  

PO: I never w o r r i e d  a b o u t  i t .  I j u s t  d i d  my j o b ,  my d u t y .  

P  ( ~ t ~ o l  S i r ,  d o  you c a r e  what M r .  A l t e n b u r g  t h i n k s  
a b o u t  any  r u l i n g  o r  d e c i s i o n  you might  make'? 



PO: No. You want t o  a s k  what I t h i n k  M r .  A l t e n b u r g  wants  from 
m e  ? 

P (L tCol  : Do you know, s i r ?  

PO: No, I a s k e d  would you like t o  ask  me what I t h i n k  h ~ :  
wants?  

P ( L t C o l  Yes, sir 

PO: Okay. I t h i n k  John A l t e n b u r g ,  based  on t h e  t i m e  t h a t  r 
have known him, wants me t o  p r o v i d e  a f u l l  and f a i r  
t r i a l  o f  t h e s e  p e o p l e .  T h a t ' s  what he  wan ts .  And I 
b a s e  t h a t  on r e a l l y  f o u r  y e a r s  of c l o s e  o b s e r v a t i o n  o f  
him a n d  my knowledge of him. T h a t ' s  what I t h i n k  he  
wants  . 

P (L tCol  Do you t h i n k  t h e r e  would b e  any r e p e r c u s s i o n s  
f o r  you i f  he  d i s a g r e e d  w i t h  a r u l i n g  of y o u r s  o r  a  v o t e  
o f  yours?  

PO: You a l l  went t o  law s c h o o l ;  r i g h t ?  

P ( ~ t ~ o l  Yes, s i r .  

PO: Remember t h a t  f ~ r s t  s e m e s t e r  o f  law s c h o o l  and everyone  is  
r e a l l y  s c a r e d ?  

P  (L tCol  Yes, s i r .  

PO: Well ,  I went on t h e  funded program a n d  a l l  t h e  p e o p l e  
a r o u n d  m e  were r e a l l y  s c a r e d ,  b u t  1 s a l d  t o  m y s e l f ,  h e y  
t h e  w o r s t  t h a t  c a n  happen i s  I can go back t o  b e i n g  a n  
i n f a n t r y  o f i i c e r ,  which I r e a l l y  l i k e d .  W e l l  t h e  worse 
t h i n g  t h a t  c a n  happen h e r e ,  from yon a l l ' s  v i e w p o i n t ,  i f  
you t h i n k  a b o u t  t h a t ,  i s  I go back  t o  s i t t i n g  on t h e  
beach .  I d o n ' t  have a  p r o f e s s i o n a l  c a r e e r .  
M r .  A l t e n b u r g  is  n o t  g o i n g  t o  h u r t  m e .  Okay. 

P  (L tCol  : Yes, s i r .  Nothing f u r t h e r ,  s i r .  

DC ( M r .  D r a t e l l ) :  J u s t  one t h i n g ,  s i r .  

PO: S u r e .  

DC ( M r .  D r a t e l l ) :  With r e s p e c t  t o  -- I d o n ' t  know where t h i s  was 
p a r t  o f  t h e  p a c k e t  -- 



PO: T h a t ' s  a l l  r i g h t  

DC (Mr. D r a t e l l i :  T h i s  i s  the l i s t  o f  t h e  nominees f o r  p r e s i d i n g  
o f f i c e r .  I d o n ' t  know if 1t is a l r e a d y  i n  t h e  p a c k e t ,  
b u t  i f  n o t  we c o u l d  j u s t  mark t h i s  a s  an  R E .  

PO: I h a v e n ' t  s e e n  i t ,  b u t  you may m a r k  i t  as a n  R E .  

OC (Mr. D r a t e l l i :  Okay, a n d  t h a t  would b e  RE -- is  t h a t  13 t h a t  
we are up t o ?  

AP (Maj Co lone l  Brownback, I j u s t  n o t e  t h a t  t h a t  i s  a n  
a t t a c h m e n t  t o  o u r  d e f e n s e  f i l e d  mot ion  t h a t  i s  p r e s e n t l y  
b e f o r e  t h e  c o u r t .  

PO: We w i l l  j u s t  do  t h i s  and w e  c a n  pu t  i t  i n  t h e  n e x t  one 

Review E x h i b i t  12 was marked for the  r e c o r d .  

PDC ( M a j  Mosi): De fense  c o u n s r i  h a s  p r o v i d e d  t h e  c o u r t  r e p o r t e r  
w i t h  t h e  two s h e e t s  o f  t h e  list of s e l e c t i o n  f o r  t h e  
p r e s i d i n g  o f f i c e r s .  

PO: Okay. 

nC ( M r .  D r a t e l l ) :  I have n o t h i n g  f u r t h e r ,  s:r, t h a n k  you.  

PO: P r o s e c ~ l t i o n ,  chaL lenge?  

P ( L ~ C O L  No, sir. 

PO: Defense?  

DC ( M r .  Dratel l) :  Yes, s ir ,  on t h e  same q r o u n d s  b a s i c a l l y  
y e s t e r d a y  t h a t  we e x p l o r e d  a g a i n  t o d a y  which i s  t h e  
r e l a t i o n s h i p  w i t h  t h e  a p p o i n t i n g  a u t h o r i t y  and  a l s o  on 
t h e  -- also  on t h e  a d v i c e  t o  t h e  commission members on 
t h e  law 2nd a l s o  -- 

PO: Okay. J u s t  a  s econd .  

DC (Mr. D r a t e l l ) :  And a l s o  t h e  l a c k  o f  d e f i n i t i o n  o f  M r .  h r o l e  a n d  impac t  t h a t  t h a t  would have  on b o t h  on t e 
p r e s i d i n g  o f f i c e r  and  t h e  commission a s  a  whole ,  t h e  
o t h e r  members h e r e  i n d i v i d u a l l y  who a r e  i n  comb ina t l on .  

PO: O k a y .  



DC (Mr. Dratell): And also the ground that was raised yesterday 
with respect to the speedy trial issue and comments 
either were or were not made I was not at the meetiny so 
it was impossible for me to say -- 

PO: Predisposition? 

DC (Mr. Dratell): Yes, exactly 

PO: Okay, what else? 

DC (Mr. Dratell) : That's it. 

F (LtCol Yes, sir, the government opposes that 
challenge. ?irst of all, the role of Mr. 
believe is just an objection to Mr. role. Ye 
There's no evidence that affects vour im~artialltv and 
in fact throuqhout this it's clea; that he have qotten a 
very independent presiding officer who is not swayed, 
certainly would not be swayed by Mr. -and he does 
not and has not orovided lcaal advice. is nut crovidina .~ - -  

legal advice. W; do not beiieve that'is any real basis 
for challenge of you, sir. 

The relationship with Mr. Altenburg we believe that is 
not problematic. Again, we have a very independent 
presiding officer. Mr. Altenburg is looking at various 
people as candidates and he comes across somebody who 
happens to know his reputation, sterling reputation as a 
military judge. He is looking at a military record and 
has seen combat experience in Vietnam, he has seen five 
bronze stars, heroism in Vietnam, somebody that can 
stand and not be afraid to say no to Mr. Altenburg or 
anybody else. 

PO: I appreciate the comment, but I would have the gunny note 
that I don't agree with heroism in Vietnam, but go on. 

P (LtCol Yes, sir. We would also note ten years as a 
military judge. That makes a presiding officer stand 
out with somebody who has an exceptional amount of 
experience as the military judge and that's somebody who 
knows how to maintain integrity and independence. And 
we believe that there is no grounds for your challenge, 
sir. 

DC (Mr. Dratell): Thank you, just so I can articulate two subsets 
of the challenges. One is that with respect to the 



r e l a t i o n s h i p  wiLh Mr. A l t enbu rg .  I t  i s  a l s o  w i t h  
r e s p e c t  t o  t h e  p e r c e p t i o n  o f  t h e  p u b l i c ,  t h e  p a n e l .  

PO: Major M o r i ' s  912(N? 

DC I K r .  D r a t e l l )  : Yes, t h a t ' s  c o r r e c t .  

PO: H e  is w r i t i n g  a  mot lon  o n  t h a t .  

DC [Mr. D r a t e l l ) :  And t h e  same w i t h  r e s p e c t  w i t h  M r .  a s  a 
r e s u l t  o f  h i s  employment w i t h  t h e  
a n d  h i s  p o s i t i o n  t h e r e  and  s o  t h o s e  a r e  ir. 
c o r ] u n c t i o n  w i t h  t h e  s u b s t a n t i v e .  

PC: Okay. 

'? (ztcol d Well, s i r ,  f i r s t  w e  d o n ' t  a c c e p t  t h a t  a s  t h e  
s t a n  a r d  and s econd  o f  a l l  we d o n ' t  see how t h a t  is such  
a bad a p p e a r a n c e .  Someone who h a s  been  a  d i s l r i c t  
a t t o r n e y  becomes a  judge .  Does t h a t  mean t h a t  he is 
b i a s e d ?  So somebody who works a t  -who is now 
h e l p i n g  a d m i n i s t r a t i v e  m a t t e r s  now t o r  t he  commissior.. 
How i s  t h a t  a  bad  a p p e a r a n c e .  And y o u r  a p p e a r a n c e  w i t h  
your  backqround and  e x p e r i e n c e  a s  a p r e s i d i n q  a f f i c e r  w e  
do n o t  f e e l  t h a t  t h e r e  i s  a n y  bad  a p p e a r a n c e  on t h a t .  

PC: 

DC (Mr. D r a t e l l ) :  J u s t  t h a t  -- w e  d o n ' t  have a s i t u a t i o n  where 
someone was a  d i s t r i c t  a t t o r n e y  a n d  i s  now a  j udge ,  we 
have  someone who is  s t i l l  a  d i s t r i c t  a t t o r n e y  and  is  now 
t h e  a s s i s t a n t  t o  a  j udge  who may have a d j u d i c a t e d  
f u n c t i o n s  i n  a  commission p r o c e s s .  

Okay. I have c o n s i d e r e d  t h e  c h a l l e n g e s  made by t h e  
d e f e n s e .  I a m  g o i n g  t o  fo rward  a t r a n s c r i p t  o f  v o i r  
d i re  which c o n t a i n s  a r e f e r e n c e  t o  RE 12 ,  s o  t h a t  w i l l  
go a l o n g  w i t h  i t .  The t r a n s c r i p t  -- t h a t  w l l l  i n c l u d e  
t h e  t r a n s c r i p t  of t h e  c h a l l e n g e  and t h e  p r o s e c u t i o n ' s  
r e s p o n s e .  I n  a d d i t i o n ,  Major  Mori ,  t h a t  mo t ion  on t h e  
912(N) n a t t e r s  and your  mot ion  on t h e  a d j u d i c a t i v e  
f u n c t i o n  a d v i c e  and  your  mot ion on t h e  i m p r o p r i e t y  of 
t h e  p r e s i d i n q  o f f i c e r  p r o v i d i n g  l e g a l  a d v i c e  -- you 
u n d e r s t a n d  what I am s a y i n g ?  

ADC (Maj Mor i )  : Yes, s i r .  

PO: Can you have  t h o s e  t o  oppos ing  c o u n s e l  by  t h e  l t h ?  You 
n o t i c e  how much t i m e  I a m  g i v i n g  you, f o r  me t h a t  i s  a  
heck of a l o n g  t i m e .  And t h a t  way t h e y  c a n  comment -- 



no, so this will get up to Mr. Altenburg all at the same 
time so he can consider your request for a different 
standard -- for a standard so he can consider your 
motion concerning whether or not I should provide advice 
and your motion concerning the adjudic tive advice all 

?h at the same time. You get it on the 7 , triahh and you 
have it back to, your comments ready by the 10 and I 
will tfg to get all of this stuff in to Mr. Altenburg on 
the 10 because he is the one that makes the decision. 

ADC (Maj Mori) : Yes, sir 

PO: Okay. 

Yes, sir. 

PO: Okay. Under the provisions of MCI 8 ( 3 1  (A) ( 3 ) ,  I am not 
going to hold the proceedings in abeyance. Now, before 
I call the members in J am going to ask this question; 
who is lead? 

DC (Mr. Dratell) : I am lead. 

PO: Ckay. I am going to tell the members that when they come 
back in. Okay? 

3C (Mr. 3ratell) : Yes, sir. 

PO: 1 am going to call the members in and then we will go 
through voir dire with them generally, okay? Ready? 
Call the members. 

Please be seated. The commission will come to order. 
Let the record reflect that all the parties present when 
the commissioned recessed are once again present. 

The members are present 

Mr. Dratell, you are the lead attorney for Mr. Hicks; 
correct? 

DC (Mr. Dratell): That's correct, sir. 

PO: That means, members, generally when I call on the defense, 
generally he will be speaking for the defense. However, 
if Major Mori or Major Lippert have been cast they may 
pop up too. 



Have all members completed a member questionnaire? 
Apparently so. 

Both sldes have been provided a copy of those 
questionnaires? 

P (LtCoL Yes, sir. 

DC (Mr. Dratell): Yes, sir. 

PO: Apparently so. Trial, please have the a questionnaires 
marked as the next RE. 

P ( ~ t ~ o l  These will be marked 13 Alpha through Echo at 
this time. 

PO: Those questionnaires will be sealed. 

Members, there has been an objection to my instructing 
you that I will instruct you and advise you on the law. 
I have not granted that objection, but I am telling you 
that a motion will be forthcoming on that objection that 
you all will be seeing at some later time. Keep it in 
mind. Right, defense? 

DC (Mr. Dratell): That's correct, sir 

PO: Okay, members, several of you indicated in your 
questionnaires that you had some apprehension for the 
safety of your families because of your participation in 
thls military commission and the release of yoEr names 
to the puhlic. I can't go hack and unbell that cat. 
But do all members recognize that it wasn't the trial or 
defense that released your name? Apparently all members 
recognize that. 

Will the release of the names, of your names, affect in 
any way your ability to listen to the arguxents of trial 
and defense and serve as a member in according to your 
duty in this case? Apparently not. 

Counsel, you both stated that you intend to refer the 
voir dire in case of U.S. v. Hamdan and focus question 
to the members based on that voir dire. This is the 
same, this is RE 10 and 11. You a11 still going with 
that? 



DC (Mr. Dratell): Yes, sir. 

PO: Mr. Hicks, once again this is the exhibit that counsel 
have in front of you. You weren't here, but 
14r. Dratell -- some member of the defense team was here 
for all voir dire; right? 

DC (Mr. Dratell): That's correct, sir. 

PO: Do you object to them basing their questions on this? 

ACC : No, sir. 

PO: Okay. Ckay, Members, I asked you all several general 
questions yesterday. Any member want to change the 
answer to any of those general questions 1 asked about 
yorir participation? Apparently not. 

Members, right now I do ask you this, probably the most 
important question of all of the voir dire: Does each 
member understand that he must dis~egard anything that 
he may have been exposed to in any way and decide the 
case of the United States v. Mr. Hicks solely on the 
evidence and the law presented to you in thls courtroom? 
Apparently all members understand that. 

Merbers, if counsel ask you a questlon and it is going 
to take you into a classified area -- you all know wherc 
that is, they don't, so it 3s on you to say can I hold 
that for a closed session. They aren't going to keep 
reminding you of that. Apparently all members 
understand that. 

General voir dire, tri-al? 

P (LtCol Gentlemen, 1 am Lieutenant 

table with me is my co-cou 
and my paralegal, Staff Sergeant 
we represent the United States of America in this case. 

Just a couple questions. First of all, since arriving 
here at Guantanamo Bay and up to the present has any 
member been contacted by the media, any contact with any 
media? 

PO: Apparently not. 



P (LtCol  A n t i c i p a t i n g  t h e  t r i a l  d a t e  may b e  i n  J a n u a r y  
and t h e r e  may be f u r t h e r  t r i p s  t o  Guantanamo Bay, is  
t h e r e  a n y t h i n g  i n  any member's p r o f e s s i o n a l  o r  p e r s o n a l  
l i f e  t h a t  may impact  t h e i r  a b i l i t y  t o  act a s  a  member? 

PO: A p p a r e n t l y  n o t .  

P ( ~ t c o l  Does any member r e c e i v e ,  have  any s p e c i f i c  
b r i e f s ,  i n f o r m a t i o n  o f ,  have any knowledge s p e c i f i c a l l y  
a b o u t  t h e  f a c t s  i n  t h i s  c a s e ?  

PO: Other  t h a n  what you r e c e i v e d  i n  t h e  p a c k e t  b e f o r e  you? 
A p p a r e n t l y  n o t .  

P ( L t C o l  Each s i d e  i n  t h i s  m a t t e r  i s  e n t i t l e d  t o  a  
f a i r  t r l a l  and t h i s  of  c o u r s e  w i l l  r e q u i r e  your  f o c u s e d  
a t t e n t i o n .  Now, i s  t h e r e  a n y t h i n g  a t - a l l  in anybody ' s  
background o r  l i f e  o r  o t h e r w i s e  t h a t  may i n t e r f e r e  w i t h  
your  a b i l i t y  t o  g i v e  e a c h  s i d e  a  f a i r  t r i a l ?  

PO: A p p a r e n t l y  n o t  

P (~tcol T h a t ' s  a l l  I have,  s i r .  

PO: Y r .  D r a t e l l ?  

DC (Mr. D r a t e l l ) :  Good morning,  I am Joshua D r a t e l l .  1 am 
c i v i l i a n  d e f e n s e  c o u n s e l  f o r  M r .  Hicks  s e a t e d  h e r e  n e x t  
t o  m e .  Also  a r e  d e t a i l e d  d e f e n s e  c o u n s e l  Major Michael  
D.  Mori, Uni ted  S t a t e s  Marine Corps ,  and  Major J e f f r e y  
L i p p e r t ,  U n i t e d  S t a t e s  Army. Major Mori w i l l  conduc t  
t h e  j o i n t  v o i r  d i r e  of t h e  commission members. Thank 
you. 

ADC (Maj M o r i ) :  Good morning,  members. Do a l l  members a g r e e  t h a t  
t h e  P r e s i d e n t  has  o r d e r e d  t h a t  M r .  Hicks  b e  p r o v i d e d  a  
f u l l  and f a i r  t r i a l ?  

PO: A p p a r e n t l y  s o .  

ADC (Maj M o r i ) :  C o l o n e l i n  your  o p i n i o n  what would be 
r e q u i r e d  f o r  a  f a i r  t r i a l ?  

CM ( C o l  I b e l i e v e  f i r s t  and foremost  a f a i r  t r i a l  must 
be t r a n s p a r e n t  and u n d e r s t a n d a b l e  t o  b o t h  t h e  p u b l i c  and 
t h e  d e f e n s e  and  t h e  p r o s e c u t i o n .  I t h i n k  a  f a i r  t r i a l  
must a l s o  i n c l u d e  mernbers of t h i s  commission t o  b e  f a i r  
and open minded and  judge  t h i s  c a s e  on t h e  mer i ts  t h a t  



are presented before us and not any external information 
that may have been gathered by the commission by some 
other means. 

ADC (Maj Mori): Do you think it is important to have live 
witnesses here so that the defense can confront 
witnesses against Mr. Hicks? 

CM (Col I think that would be your choice on that and if 
you c oose to do that we will listen to that openly, 
with an open mind and understanding, to try to 
understand it. 

ADC (Maj Mori): Do you think to be a fair trial it would be 
fairer if witnesses were brought here to testify against 
Mr. Hicks vicc -- 

Po: Yes, Colonel m 
P (LtCol T am going to object, sir, this is 

argumcntativc. 

PO: Let's let him argue just for a second. Okay? 

ADC (Maj Mori): -- vice just a piece of paper that the defense 
couldn't ask questions of? 

CM (~01- My personal opinion, the ability to look at 
somebody and hear their answers is probably advantageous 
for me to better understand the facts in the case. 
Whether that's the case or not because of the logistics 
I can't say. I will just -- I will judge the facts as 
they are presented to me in either way. 

ADC (Maj Mori): Do all members agree with what Colonel m 
expressed? 

PO: Apparently so 

ADC (Maj Mori): Would all members agree that it is important for 
a fair trial for both sides to have access to the same 
evidence? 

PO: Apparently so. 

ADC (Maj Mori): Would all members agree to have a fair trial, it 
is important to have both sides to have sufficient tine 
to prepare and investigate the case? 



PO: Apparently so. 

ADC (Maj Mori): Do all members understand that it is more 
difficult to go back and investigate things that have 
occurred after a substantial period of time from that 
event? 

PO: Apparently so. 

ADC (Maj Mori) : And that delay, that time period may cause the 
need to conduct more work and investigation? 

PO: Apparently so. 

ADC (Maj Mori): Does every member agree that to have a fair trial 
and hold someone responsible for their conduct that it 
is only fair that that person know, before they do 
something, that it is a crime? 

PO: We have a question from Colonel w 
CM (Col Sir, I believe that you are asking me to 

interpret whether the law is valld or not and I don't 
think in this forum rlght now that we should dnswer that 
question. 

ADC (Maj Mori) : Sir, I am not asking to interpret the law. I am 
asking -- looking more to judge and to look at the 
members' individual views and how their individual view 
would be. That's really what I am asking right now tu 
determine -- 

CM ( C o l  Sir, in my person opinion, ignorance of the law 
is not a defense. 

ADC (Ma j  Mori): Does any other -- does any member believe that it 
wouldn't be fair to hold someone responsible for doing 
something when they had no idea that it wasn't criminal. 

PO: You got the panel -- at least you got the presiding 
officer confused on that one. Members, do all members 
agree that if the legislature ofSFlorida if I was 
hula-h oping in Orlando on the 1 of ;uly 2001 and on 
the lseof January 2002 the iegisiature of Florida passed 
a law saylng that hula-hooping as of January 1, 2000 was 
unlawful, would you all agree that's bad, makes it an ex 
pos facto law? Apparently all members agree with that. 
There, can you state -- 



ADC (Maj Mori): Yes, sir. I should have put it simply, sir. Do 
you think that the principles or does any member believe 
that the principles of freedom of speech, racial 
equality, liberty, and justice are principles that only 
belong to America or do they belong to 311 of mankind? 

PO: What do you mean by that? I am really asking, what do you 
mean? 

ADC (Maj Mori): Are those principles that in the individual 
members' views apply only to Americans or to all people 
in the world? 

PO: You mean do the members -- do you mean does Brownback wish 
that everyone in the world had all those freedoms that 
you just talked about? 

ADC ( M a j  Mori) : Yes, sir. 

FO: Yes, I do wish that everyone in the world had all those 
freedoms that you talked about. 

ADC (Maj Mori) : All members agree? 

PO: Apparently so. 

ADC (Maj Mori): And do you think it would be fair to hold conduct 
committed by a non U.S. citizen not of the United States 
and cocdemn that conduct when U.S. citlzens could do 
that conduct in the Unlted States and would not be 
condemned. 

P (LtCol Sir, I am going to object again. .This is 
just not narrowly focused to determine whether there is 
any bias on any part of the member. 

PO: Go on. If you can make them understand that question, 
then you can ask it. 

ADC (Maj Mori): In conduct, is it fair for conduct committed by a 
non-U.S. citizen in another country, for the U.S. to 
condemn that conduct: yet, if a U.S. citizen did it 
within United States it would not be a crime. Do you 
think that. is fair? 

PO: I cannot answer that question. Members, can you all 
answer it? 



CM (Col Not yet. 

CM (Col I don't understand the question. Give me an 
example. 

ADC (Maj Mori): Yes, sir. Sir, if I may -- 

PO: Excuse me, that is Colonel a n d  Colonel said, 
not yet. 

ADC (Maj Mori): Whatever it was that a U.S. citizen in the United 
States could do something and would not be a crime, do 
you think it would be unfair for the United States to 
say that if a non-U.S. citizen aid it in another country 
to say that that conduct was criminal even though for a 
U.S. citizen to do it in the United States it was legal? 
To impose higher standards on non-U.S. citizens and not 
in the U.S? 

PO : Who are you asking the question of, Colonel w 
ADC (Maj Mori) : Yes, sir. 

CM ( C o l  Make sure I understand your question. You are 
saying if a law did not cover a U.S. citlzen and he did 
something in the United States clearly he would not be 
held accountable for that action; correct? 

ADC (Maj Mori) : Yes, sir. 

CM ( C o l  I am dissecting your question. So if that same 
person was not a U.S. citizen, conducted that same act 
in another country, be it his own or some other country 
other than the United States, should the United States 
hoid that individual accountable for that action? 

ADC (Maj Mori) : Yes, sir. 

CM ( C o l  Is that a fair representation of your question? 

ADC (Maj Morii : Yes, sir. 

CM ( C o l  As far as U.S. law do I think it would be fair 
to hold them accountable, no, I don't think that wouid 
be fair. Would I -- if he fell under the jurisdiction 
of international law or for whatever reason fell under 
the jurisdiction of the U.S. then clearly because he is 
outside of the continental United States, then yes, I do 



think it would be fair to hold him accountable. 

ADC (Maj Mori): Do all members agree with Colonel- 
interpretation? (Indicating) Thank you, sir. 

CM (Col You're welcome. 

ADC (Maj Mori): Do all members agree that it is important for 
soldiers to distinguish themselves from civilians in 
combat zones? 

PO: Apparently so. 

ADC (Maj Mori) : Lieutenant Colonel - how would you expect a 
soldier to distinguish themselves from civilians? 

CM ( L t C o l  I only speak for the United States, but the 
distlnct uniforms, for example American flag patch, 
something that separates you as an American soldier. 

ADC (Kaj Mori): Would you expect different countries to have 
different ways to distinguish themselves? 

CM (LtCol Different countries, yes. 

ADC (Maj Mori): And different cultures? 

CM [LtCol Well, that wasn't the original question. 

ADC (Maj Mori): I know. I am just adding to that. Would you 
expect different cultures to have different ways to 
distinguish themselves, cultural differences? 

CM (LtCol Cultural differences, yes 

ADC (Maj Mori): Do you think a soldier can distinguish themselves 
from civilians by what their actual conduct they are 
engaged in could distinguish them, sir? 

CM (LtCol Yes. 

ADC (Maj Mori): Such as flying a plane would be obvious that you 
are in a military marked plane? 

CM (LtCol Correct. 

ADC (Maj Mori): Co you think being in a trench, front-line area 
would distinguish -- 



P (LtCol Sir, I am going to object again. 1 mean the 
proper way to litigate this case is to put on the 
evidence, argue what we think the law says and then make 
argument at the end of the case. The defense counsel is 
attempting to argue his case, his entire case to the 
panel and trying to get -- trying to elicit an opinion 
on something that they have heard no evidence on, not 
seen the law on, and it is the unfair, way to hold these 
proceedings. 

PO: Thank you. Members, you all are being asked an opinion. 
Does any member believe that they are as they sit here 
right now an expert on the law of war, law of armed 
conflict, international law or whatever law you are 
going to be looking at? Apparently not. Go on. 

ADC (Maj Mori): Yes, sir. Would all members agree with the 
principle that actions speak louder than words? 

1'0 : Speaking for myself I agree with that as a general rule. 

ADC (Maj Mori): As a general rule, is there any member who 
disagrees with that as a general rule? 

PO: Apparently not 

ADC (Maj Mori): Does any member have any knowledge regarding the 
conflict in Kosovo in the late 1990s? 

PO: Generalizing knowledge, 1 was stationed in Germany at the 
t:me. We had troops there in Germany. 

ADC (Maj Mori) : What period of time, sir? 

PO: I got to Germany in '96 and 1 left Gernany on the ~ 3 ' ~  of 
May 1999. 

ADC (Maj Mori): You had no knowledge, actual involvement of 
support of operations or -- 

PO: I sent a judge there. 

ADC (Maj Mori): Any other member have any knowledge about any 
conflict in Xosovo? 

Negative response from all members except the presiding 
officer . 



Does any member have any knowledge about the confiicts 
in Kashmir between Pakistan and the government and the 
Indian government? 

PO: Are you talking about any knowledge other than 
generalized? 

ADC (Maj Mori): Just general knowledge, any knowledge at all? 

CM (Col : You mean do we know what had happened? 

ADC (Maj Mori) : It exists, yes, sir 

CM (Col Yes. 

PO: Does any member not know that there is conflict in 
Kashmir? Apparently all members have read some records 
of it. 

ADC (Maj Mori): Beyond just generalized specialized knowledge, 
has any member received any specialized reports, briefs, 
read any articles or any boks on it? 

PO: Apparent 1 y not. 

ADc (Maj Mori): Are all members aware that they are appointed to 
four military commissions that are occurring at the same 
time? 

PO: All members know you are here. You have becn appointed to 
four military commissions. They are occurring seriatim, 
not at the same time. I am not holding a joint military 
commission. 

ADC (Maj Mori): Yes, sir. One after the other? 

PO: Right. 

ADC (Maj Mori): As you are deciding issues of law for the first 
times, do you believe it will be difficult to keep legal 
issues separated from the different corrmissions? 

Po: Apparentiy not. 

ADC (Maj Mori): Colonel y o u  say no. Why do you feel 
confident in that? 

CM ( c o l  I work in the acquisition career field and I run 



an o r g a n i z a t i o n  f o r  300 p e o p l e  and s p e n d  a b o u t  800 
m i l l i o n  d o l l a r s  a  y e a r .  I have many, many, many i s s u e s  
on my t a b l e  a t  one  t i m e  i n  any g i v e n  d a y .  I can  keep 
t h o s e  s e p a r a t e  and b e l i e v e  m e  t h e s e  f o u r  c a s e s  r c a n  
keep t h e  f a c t s  s e p a r a t e d .  

PO: And t h e  law? 

CM (Col And t h e  l a w .  

ADC (Maj M o r i ) :  Do you t h i n k  it  makes it  d i f f i c u l t  when you have  
t o  h e a r  t h e  c a s e s  i f  t h e  c a s e s  a r e  h e a r d  r i g h t  o n e  a f t e r  
t h e  o t h e r  t h e  one  day t o  t h e  n e x t  day v e r s u s  i f  t h e r e  
were b r e a k s  i n  between? 

A r e  you a s k i n g  Colone l  o r  t h e  p a n e l ?  

ADC (Maj M o r i ) :  Yes, s i r .  I ' m  s o r r y .  

CM (Col I t  w o n ' t  make a  d i f f e r e n c e  t o  m e .  

ADC (Yaj  M o r i ) :  Does any menber f e e l  it miqh t  b e  d i f f i c u l t  t o  
keep t h e  f a c t s  o r  l e g a l  i s s u e s  s e p a r a t e  from t h e  four  
d i f f e r e n t  commissions? 

PO: A p p a r e n t l y  n o t .  

ADC (Ma] M o r i ) :  Does any member b e l i e v e  t h a t  hav ing  members, 
d i f f e r e n t  members s i t  on f o u r  -- the f o u r  d i f f e r e n t  
commissions would be f a i r e r ?  

PO: Does a n y  member b e l i e v e  t h a t  t h a t ' s  t h e i r  d e c i s i o n  t o  
make? 

A p p a r e n t l y  no  member b e l i e v e s  t h a t ' s  t h e i r  d e c i s i o n  t o  
make. 

ADC (Maj Mori )  : Yes, s i r .  S i r ,  one second  p l e a s e .  

PO: ( I n d i c a t i n g )  

ADC (Maj M o r i ) :  S i r ,  no f u r t h e r  g e n e r a l  v o i r  d i r e  q u e s t i o n s  

PO: Co lone l  m 
P (LtCol  : Yes, j u s t  one  q u e s t i o n .  W i l l  a l l  members b e  

a b l e  t o  keep a n  open mind and c o n s i d e r  e v i d e n c e  a s  
p r e s e n t e d  and c o n s i d e r  t h e  law a s  i t  i s  p r e s e n t e d  and  



make that fair determination? 

PO: Apparently so from all members 

I intend to allow and conduct question of members 
outside the presence of other members. Does any member 
or any counsel object? 

P (LtCol No, sir. 

DC (Mr. Dratell): No, sir. 

PO: Members, we are about to go into individual voir dire. 
Under the rules I am required to determine what matters 
to consider concerning a challenge if one were to be 
made against any member, including myself, should be 
forwarded to the appointing authority for hjs decision. 
I am also required to determine if the proceedings 
should be held in abeyance while challenge is being 
ruled upon and also require to determine to keep the 
voir dire in proper bounds. That's why I will be 
remaining in the courtroom for individual voir dire. 

We are going to recess for 15 minutes and start up in 15 
minutes. I will come in and we will bring in the first 
individual member. Okay? 

P (LtCol : Yes, sir. 

DC (Mr. Dratell) : Yes, sir. 

PO: The court is in recess. 

The Commission Hearing recessed at 1051 ,  2 5  August 2 0 0 4 .  

The Commissions Hearing was called to order at 1 1 1 4 ,  
25 August 2 0 0 4 .  

PO: Please be seated. The commission will come to order. Let 
the record reflect that all parties present when the 
commission recessed are once-a ain kesent. We have a 
new court reporter, Sergeant who's been 
previously sworn. The commission members, other than 
myself and C o l o n e l  are not in the courtroom. 

Trial, individual voir dire of -- oh, I'm providing 
Colonel a copy of his questionnaire which was 
previously marked as an RE. Trial. 



P (LtCol Sir, we have none other than that which was 
already asked yesterday. 

PO: Defense? 

DC (Mr. Dratell): Yes, we do, sir, if I may. Good morning, 
Colonel B 

CM (Col : Good morning. 

DC (Mr. Dratell): Yesterday there was some discussion. I am sure 
if it was with you specifically, but it was certainly 
with all the members and it was again this morning about 
limiting your consideration to what the evidence is in 
this case with respect to Mr. Hicks. You also 
understand that the charge sheet has no evidentiary 
value at all? 

CM (Col : Yes, of course. 

DC (Yr. Dratell): And you give it no weight? 

CM (col Correct 

DC (Mr. Dratell]: And with respect to the facts, in terms of the 
President's order declaring Mr. Hicks eligible for this 
commission, as a factual matter, has no weight 
whatsoever in this proceeding? 

CM (Col Correct. 

PO: Would you -- let me just -- it has weight as to whether or 
not he was jurisdictionally brought here correctly under 
the requirements. 

DC [Mr. Dratell): But I mean as a matter of evidentiary fact in 
the context of the elements of the offenses. 

PO: Yeah. 

DC (Mr. Dratelll: And you have been involved in courts-martial in 
your career in the military? 

CM (Col Yes. 

DC (Mr. Dratell): As a member of the court-martial -- as a juror 
rather? 



CM (Col I've been a juror. I've been a witness. I've 
been a special court-martial convening authority on two 
different periods. 

DC (Mr. Dratell): And you've never acted as judge though? 

CM (Col NO. 

DC (Mr. Dratell); And have you ever been involved in more than 
one court-martial at a time with 2 similar set of facts 
or a similar set of legal issues. 

CM (Col As a convening authority, yes. 

DC (Mr. Dratell): But have you had to make determinations of fact 
or law about separate courts-martial at the same time, 
the way you will in this case? 

CM ( C o l  That's -- as a captain, I ran numerous summary 
courts-martial, where as the summery court-martial 
officer you arc making determinations of fact and law. 
I would -- it's been a long time, but I'm almost 
positive that I ran more than one summary courts-martial 
at the same time. 

DC (Mr. Dratell): Can you tell us how -- and Colonel d i d  
during the group voir dire, but could you tell us how 
for yourself you will keep all of these cases and all of 
the facts and legal issues separate so that you can make 
an individualized determination as to each person before 
you? 

CM (Col The same way that I keep other important matters 
in my duties as a commissioned officer separate. 

DC (Er. Dratell): And do you also understand that these 
proceedings may last longer than the average 
court-martial, the trials of these cases may go well 
beyond what an ordinary court-martial may last in a day 
or two days that these may go on for several weeks? 

CF (Col Yes. 

DC (Mr. Dratell): And you understand that that may make it more 
difficult to compartmentalize, properly? 

CM ( C o l  I think that's a matter of opinion. If I have 
to just concentrate on four separate things over an 



extended period of time it is probably less than what I 
do on a daily basis than duties right now. 

DC (Mr. Dratell): And I know you've read MCO Number 1 -- and you 
have, I assume? 

CM (Col - Yes. 
DC (Mr. Dratell): Because I know it's part of the package that 

you have been given. And you don't have to worry about 
it and I'll read you the section it talks about the 
admissibility of evidence. It's E(D)(l), Military 
Commission Order NumDer 1, and it says evidence shall be 
admitted if in the opinion of the presiding officer, 
parentheses, or instead if any other member of the 
commission so request at the time the presiding officer 
renders that opinion, the opinion of the commission 
rendered at that time by a majority of that commission, 
close parentheses, the evidence would have a probative 
value to a reasonable person. 

Now, that section essentially leaves to the presiding 
officer the question of admissibility unless a member 
requests a vote of the entire commission on that piece 
of evidence. Is that the way you understand it? 

CM (Col B Can I see it? 
DC (Mr. Dratell): Sure. 

PO: I'm passinq it to him. 

Colonel viewed the document. 

CM (Col Yes, sir. 

DC (Mr. Drarell): And essentially, what that does it gives the 
commission at the request of a single member of the 
commission to overrlde the decision of the presidAng 
officer on a question of admlssibillty of evidence. 

CM ( C O ~  Yes. 

DC (Mr. Dratell): And are you prepared to exercise that 
responsibility when you deem it appropriate? 

Yes. 



DC (Mr. Dratell): And are you prepared to do that in an 
affirmative way and not necessarily to wait and look 
around for the other commissioners to see whether they 
are all in agreement to do that when you feel it is 
appropriate to do so? 

CM (Col Of course. 

DC (Mr. Dratell): Now, we've also had discussed -- and the 
presiding officer mentioned it this morning -- that he 
will from time to time advise the remaining conmission 
members on legal issues. He also said you're free to 
accept it, to accept that of counsel, to accept your own 
opinion as to legal issues. You recall that obviously? 

CM (Col Yes. 

DC (Mr. Dratell): An3 you're not a lawyer? 

CM (Col B No. 
DC (Mr. Dratell): Have you had any kind of specialized legal 

training of any kind? 

CM (Col Military. 

DC (Mr. Dratell): And what would that be? 

CM ( C o l  Senior Officer's Legal Courses, things of that 
line. 

DC (Mr. Dratell): Now, as part as the presiding officer's 
instruction to you, he said that you would not be 
required to accept his version of the law. But would it 
be fair to say that because he's a lawyer and a former 
military judge for a significant period of time that it 
would have influence on you? 

CM (Col No more influence than yours or the 
prosecutor's. I mean, I can read, and so 1 will read 
it. If I don't understand it, I will ask enough pccple 
until I am sure I understand what it is. 

DC (Mr. Dratell): Well, that ralses another question, how do you 
foresee getting the assistance you need to make the 
independent analysis, that is your responsibility as a 
commissioner to decide whether it is the presiding 
officer's version, the defense's verslon or the 



prosecution's version or some combination of that, that 
that is going to be what your position is? 

CM (Col Well, I'm sure we'll be in here, and if I have a 
question, I'll ask. 

DC (Mr. Dratell): Now, have you ever made legal determinations 
before of the type that we're anticipating in this case? 

CM (Col B Of the type that we're anticipating in this 
case, no. 

DC (Mr. Dratell): Are you comfortable or uncomfortable with that 
responsibility, not having necessarily the training or 
experience doing it? 

CM ( C o l  I'm not uncomfortable with it. 

I)C (Mr. Dratell): But it's not the usual court-martial experience 
that you've had? 

CM ( c o l  It's the same type of thing in the sense that 
you determine law. It's just different laws. 

DC (Mr. Dratell): Now, I want to turn to something else that was 
brought up yesterday, just focussing on one part of it. 
You talked about brief things that you had recelved in 
the course of your duties with respect to a1 Qalda and 
other related issues and with respect to whether or not 
you remember them now, if something in evidence jolts 
your memory so that you do recall something in a 
briefing. Do you understand that you must disregard 
what you heard in that briefing? 

cw ( C O ~  Yes. 

DC (Mr. Dratell): And will you -- how will you keep it from 
corroborating for you the credibility of a particular 
piece of evidence if it matches something that you heard 
in the briefing and that makes you recall it. How will 
you go about that? 

CM (Col Well, I understand the importance of the 
responsibilities that I have along with the other 
commission members. I understand that that's the 
requirements and I can make that distinction. 

DC (Mr. Dratell): We talked also yesterday about your visit to 



the World Trade Center two weeks after September 11 th 
2001, and you were asked a question of how it made you 
feel -- and I don't have the transcript right in front 
of me -- but by my recollection is that your answcr, 
said that you thought -- I think you were asked whether 
it made you angry, and you said that you thought it 
would make any American angry or any person angry, I 
don't remember the precise part of that answer; but you 
didn't answer really as to yourself, so I would just ask 
you again. If you could tell us how it made you feel, 
specifically? 

CM ( ~ o l  It did not make my angry. Did you go there? 

DC (Mr. Dratell): I actually live, yes -- 

PO: Colonel please. It is the other way around 

DC (Mr. Dratell): I know very well. Believe me, I live there. 

CM ( C o l  I would imagine it did not make me angry. It 
made me sad. It was a lot of destruction and loss of 
life. 

DC (Mr. Dratell): Yes. And it was an intense scene, was it not, 
even two weeks after. It was still smoking? 

CM ( ~ o l  Yes. 

DC (Mr. Dratell): Debris? 

CM (Col B Yes. 
DC (Mr. Dratell) : The facade, broken? 

CM ( c o l  Yes. 

DC (Mr. Dratell): How were you going to separate that experience 
and those feeling that you had, not necessarily anger, 
but the feelings that you did have from your 
consideration oE the evidence in the case against 
Clr. Hicks? 

CM (Col It's separate things 

DC (Mr. Dratell): Can you just explain for us how you go about 
doing that. Because we -- you understand that we need 
to know and be confident that you can be a fair 



commissioner, separate those things out, and give 
Mr. Hicks the fair trial that he's due and that we 
understand that you understand is your responsibility. 

CM ( C o l  I understand. I've read these charges. I 
understand that the fact that anybody's charged with 
anything doesn't apply more than that they're charged 
with it. And I make no connection in my mind between 
those charges and my visit to the World Trade Center. 

DC (Mr. Dratell): Nothing further, thank you. 

? (LtCol Nothing, sir. 

PO: Thank you, lease return to the del-iberation room and tell 
Colonel & to come in. 
Let the record reflect that Colonel -has left the 
courtroom and C o l o n e l h a s  entered the courtroom. 
Please be seated. Let the record reflect that I'm 
handing C o l o n e l h i s  questionnaire. 

Trial? 

PO: Defense? 

ADC (Ma j Mori) : Good morning, sir. 

CM (Col Good morning. 

ADC (Maj Mori): Sir, following up on yesterday's voir dire of you 
what legal, specific legal training have you had? 

CM (Col None. 

ADC (Maj Mori): Have you -- do you have any relatives or close 
acquaintances that are attorneys? 

ADC (Maj Mori): How do you see this new opportunity to be 
involved in deciding issues of law and the criminal 
consequences? 

CM (Col What do I think about it, feel about it? 



ADC (Maj Mori): Yes, sir. 

CM ( C o l  Well, I've been ordered to it. I'm ordered to 
do it so it doesn't matter what I think or feel about 
it. I have been ordered to do it so I take it 
seriously. 

ADC (Maj Mori) : Yes, but that is a different type of challenge 
that you haven't had training for. 

CM (Col You're a Marine so you will understand my answer 
to that. In 25 years I've been forced into a lot of 
different circumstances that I had little training for. 
Specifically, this particular situation, but as training 
as an officer, I rose to the occasion. 

ADC (Maj Mori): Yes, sir. Now, you know Colonel Brownback is an 
experienced judge advocate from the Army. Do you feel 
that you may be looking to him to see what area he might 
be looking at on the law, or what his opinion on an 
issue might be? 

CM (Col If I don't understand the law as it is written 
it would be purely because there's a language I'm 
unfamiliar with and I would certainly ask him to explain 
that. 

ADC (Maj Mori): Sir, if we're getting specifically into your 
billet with CENTCOM, just in general, in your 
questionnaire, Question 19 you mentioned that a 
reasonable person might think there was an appearance of 
impartiality. Was that just based solely on your role 
with CENTCOM, is that what you're dealing with, sir? 

CM ( C O ~  Yes. 

ADC (Maj Mori): When did you first get involved and get tasked to 
deal with Operation Enduring Freedom? 

CM (Col On 9/11. 

ADC (Maj Mori): On 9/11. And your main focus was to deal with 
the detainee operations or the whole war plan, sir? 

CM ( C o l  In my billet as the Chief of Operations at 
Central Command, in joint operations center, I focussed 
on a broader plane -- 



ADC (Maj Mori): Sir, I am going to ask -- if I get into areas 
that -- how did you know who the enemy was in 
Afghanistan? 

CM (Col You're really asking me a question that's down 
at the tactical level. I really didn't get involved in 
having to make that determination because that's not 
where I focused my energy. 

ADC (Maj Mori): Was there any targeting regulations, or 
discussions, ROE type thing that helped identify who the 
enemy was that you are aware of? 

CM ( C o l  Yes, ROE certainly helps you describe that. And 
I can't go into the detail with that in this session. 

ADC (Maj Mori): Yes, sir. 

CM (Col Happy to in the closed session. 

ADC (Maj Mori): Did you get reports back from -- obviously the 
conduct of operations in Afghanistan, did you get to 
read reports of engagements? 

CM t ~ o l  Sure. 

ADC (Maj Mori): What was the general description of the type of 
reports you read? 

CM (~01- You mean what was the content or what were the 
reports referring to? 

ADC (Maj Mori) : Yes, sir, what the reports referred to. 

CM ( C o l  Well, there were situation reports as typical of 
what we were seeing from our components. There are 
different components: The air component, the land 
component, the naval component, and the Marine 
component. Beyond that, I won't discuss in this forum. 

ADC (Maj Mori): Sir, is it fair focusing on the first -- 

AP ( ~ a ,  Colonel Brownback, could we ask Colonel- 
to speak up. I believe the court reporter and counsel 
are having trouble hearing him. 

PO: Please speak a little bit louder. 



ADC (Maj Mori) : Sir, focussing o ~ ~ t h e  first three months of the 
conflict from October 7 , forward. First three months 
that was mostly -- not too many bodies on the ground? 

CM (Col : Correct. That's correct 

ADC (Maj Mori): Special forces. 

CM (Col - That's common knowledge. 
ADC (Maj Mori): Were you intimately involved on how those units 

were operating and where and what they were doing? 

CM (Col Not really. That was not -- the mission was 
given to the land competent commander and how he 
distributed those forces, and how he tasked those forces 
was up to him. 

ADC (Maj Mori): Were you involved in planning or anticipating 
what type of resistance would be met by U.S. forces? 

CM ( C O :  Say that again. 

ADC (Maj Mori): Were you involved in anticipating what type or 
resistance the U.S. forces might meet? 

ADC (Maj Mori): And do you recall what the basic sense of what 
resistance would be from the Taliban? I guess I could 
ask -- rephrase the question, sir? 

ADC (Maj Mori): At October lth, prior to us actually starting 
with war, what was the sort of situation in Afghanistan 
that was going on between the Taliban and the northern 
alliance. Were you aware of that? 

CM (Col I was, but for me to recall that wlthout going 
back to the records, I mean that would be ditficult. I 
mean clearly there was contact between the two. I don't 
recall how much or how little. For me to describe that 
in any sense of, you know, putting a metric against it 
would be difficult. 

ADC (Ma] Mori): Yes, sir. There was a sort of conflict going on 
between these two forces, the Talibac and the northern 



alliance? 

CM (Col Sure. 

A X  (Maj Moril : And there were front lines, sir? 

CM (Col Some might describe them as front lir,es, and 
others would say it is not a linear battlefield. 

ADC (Maj Mori): Yes, sir. In your opinion, did the Taliban have 
the right to resist attacks upon its country? 

CM ( C o l  You're asking me to make a policy decision and 
that is not for me to make that decision. 

ADC (Maj Mori): Just generally do you feel a country has the 
right to defend itself against attacks? 

CM ( C o l  A sovereign country has a right to defend itself 
from an outside attack, yes. 

ADC (Maj Mori): Sir, do you -- what is your understanding of what 
the Taliban, whether it was, or was not, the legitimate 
government of Afghanistan. 

CM (Col My understanding is that it was not recognized 
as a sovereiqn sovernment. It did not really have a - - 
government -- a governing authority one would expect. 

ADC (Maj Mori): Now, focussing on your involvement with the 
detainee operations, sir. Do you recall -- can you 
recall any names of individuals - 

CM (Col NO. 

ADC (Ma j Mori) : 

CM (C,ol w m 
ADC (Maj Mori): And I obviously asked -- and seeing -- and -- 

CM (Col You could name -- 

ADC (Maj Mori) : But naming him. 



that. That I recognized their name from day in and day 
out; did I focus in on that name, day in and day out, 
no, I did not. 

ADC (Maj Mori): At the very beginning, were you involved with the 
very first -- would you be, I guess, be put in the loop 
if someone was initially ca tured or how long would it 
take to get back to you, 

CM (Col It depends on whether it was a single individual 
or a group of individuals and sometimes we'd get it 
instantaneously and other times it might take a week, 
sometimes even longer for that information to flow up 
just depending on where the individual was captured and 
the reporting cycle. 

ADC (Maj Mori): And is that something that would have gone right 
here or to jus- and you? 

It would have come through the [-I 
but it would have come through whatever 

component was responsible; and in our case for the most 
part, it was the ;esponsibility of the land component 
commander. 

ADC (Maj Mori): Yes, sir. So you do recall John Walker Lyndh's 
name? 

I wanted to, would I recail them, no. 

ADC (Maj Mori): Do you recall anything else that was just 
qenerally about him that you got information from 
Australia? 

CM (Col Yes, I would have known that. 

ADC lMaj Mori): Would you know who the U.S. forces were that 
captured him? 

CM (Col At the time I probably did know that. Right 
now, I could not recall. 

ADC (Maj Mori): There would be records of that? 



CM (col I suspect there is, yes, I am sure. 

ADC (Maj Mori): Now did -- you mentioned yesterday about the 
operation of the Geneva Convention and the confllct in 
Afghanistan. Initially you said it applied or you saw 
some documents saying that it did apply, sir? 

CM (Col B There was a lot of discussion on that as you 
could probably well imagine and it is centered 
principally around rules of engagemetit. And again, that 
is one of many, many conversations that I was privileged 
too, but was not in a position to make decisions towards 

ADC (Maj Mori): Yes, sir. 

CM ( C o l  In the end, once the rules of engagement were 
blessed, then I was in a position to have to work in the 
confines of those rules of engagement. 

ADC (Maj Mori): Yes, sir. 

CM (Col So specifically, the question about rules of 
engagement and the Geneva Convention -- you know, again, 
this is something that I would have to look back through 
and take a look at the records to find out how all that 
was discussed; but it is more of a policy issue not a 
military decision. 

ADC (Maj Mori): And you mentioned policy and military. Do think 
there's a distinction between a legal decision that you 
may have to make and a policy decision, sir? 

CM ( C o l :  Now you're talking about as my role on the 
commission? 

ADC (Ma] Mori): Yes, sir. 

CM (Col I don't make policy decisions and I don't nake 
law decisions. I have to -- 7 am yoiny to be faced with 
looking at the law and applying to this particular 
unique situation. 

ADC (Maj Mori): And there's a difference with somebody that has 
the motivation, people who make policy decisions is 
different then what your job is here? 



CM (Col  A b s o l u t e l y .  

ADC (Maj M o r i ) :  Is t h e r e  more f o r  m e  t o  c o v e r  i n  t h e  Geneva 
Convent ion  I w i l l  r e i t e r a t e  i n  a  d i f f e r e n t  s e s s i o n ,  
c l a s s i f i e d  s e s s i o n ?  

CM (Col  I d o n ' t  t h i n k  s o .  But 1'11 l e a v e  t h a t  up t o  you 
t o  make t h a t  d e t e r m i n a t i o n ,  s o .  

ADC (Ma] M o r i ) :  Yes, s i r .  What was your knowledge of t h e  
n o r t h e r n  a l l i a n c e  and t h e  U . S . ' s  i n t e r a c t i o n  w i t h  them 
d u r i n g  t h e  c o n f l i c t  I g u e s s ?  

CM ( ~ o l  I would p r e f e r  t o  d o  t h a t  i n  t h e  c l o s e d  s e s s i o n  

ADC (Maj M o r i ) :  What s your  knowledge o f  t h e  T a l i b a n  b e f o r e  
September llrR, s i r ?  

CM (Col  None. 

ADC (Maj M o r i ) :  What your  knowledge o f  a 1  Q a i d a  b e f o r e  
September 11 ? 

CM ( C o l  None. w i t h  e x c e p t i o n  o f  o b v i o u s l y  t h e  g e n e r a l  
s t u f f .  I mean -- I d i d  n o t  f o c u s  i n  on i t .  

ADC (Maj M o r i ) :  You h a d  some b a s i c a l l y  i n  - 
CM (Col  Yeah, e x a c t l y .  

ADC [Maj M o r i ) :  I f  l o s s  of l i f e  o c c u r r e d  i n w h e n  i t  
d i d  f o r  U.S. f o r c e s ,  was t h a t  something t h a t  was 
r e p o r t e d  t o  you a s  w e l l ,  s i r ?  

CM ( c o l  Yes. 

ADC (Maj M o r i ) :  Do you r e c a l l  when t h e  f i r s t  h o s t i l e  c a s u a l t y  
o c c u r r e d ?  

CM (Col  S p e c i f i c a l l y  t h e  d a t e ?  

ADC (Maj M o r i ) :  J u s t  g e n e r a l l y ,  s i r  

CM ( C o l  No, I d o n ' t  know. No, I c o u l d n ' t  t e l l  you when 
i t  o c c u r r e d .  I r e a l l y  c a n ' t .  

ADC (Maj M o r i ) :  D i d  you i n t e r a c t  a t  a l l  w i t h  any c o a l i t i o n  f o r c e s  
b e s i d e s  t h e  n o r t h  a l l i a n c e ,  any o t h e r  c o u n t r i e s  f o r c e s ?  



CM (Col well -- did I interact with them? - 
so I interacted wiih the 
T se that were in the b those that were on the around. did I interact But with as far them. as 

- .. .- ~ 

no. And that is because once again they reported 
through a land component commander. 

ADC (Maj Mori): Yes, sir. But, were you aware on operational 
order of plans on when coalition forces would be on the 
ground, when they were on the ground in - 

ADC (Maj Mori): Do you -- is that something you can answer here, 
sir? 

ADC ( M a j  Mori): Sir, you mentioned you had limited knowledqe of 
Islam from briefings. Briefings in 
sir? 

CM (Col - No. Really it had to do with -- through my m 
experience prior to going to Central Command and 

then what limited discussion of it while at 
-but I mean nothing in excruciating detail. 

ADC (Maj Mori): Sir, obviously being around and a 
combatant commander, policy decisions would impact that 
combatant commander's decision? 

CM (Col Certainly. 

ADC (Maj Mori): And in policy decis~ons that come down involve 
some politics. Would you agree with that, sir? 

CM ( C o l  I am sure that there were policies that are 
established that had politics involved. Does every 
single policy have poiitics involved? Your guess 1s as 
good as mine. 

ADC (Maj Mori): Yes, sir. But here the decisions you have to 
make as a member, between policy and polltical impact 
has nothing to do with it? 

CM (Col - That is correct. 



ADC (Maj Mori): And I'd like to go back to the knowledge of the 
Taliban. If the defense were to offer evidence either 
through written documents or expert testimony that the 
Taliban in fact was the legitimate government under 
international standards. Is that something that you 
would be open to consider? 

CM (Col Absolutely. 

ADC (Maj Mori): Thank you, sir. I have no further questions. 

PO: Trial? 

P ( L t C o l  Thank you sir. Sir, your involvement with 
the accused being - -- just to make sure, 
we're clear. Your involvement with that was essentially 
made Is that correct, 
sir, or was it further than that? 

CM (Col Nothing further. 

P (LtCol f And did you receive any further specific 
In ormatlon about the accused prior to being involved 
with this commission proceeding? 

CM (Col No. 

P (LtCol Any knowledge that you may have acquired 
while ar Central Command either about the Taliban or 
otherwise would you be able to set that aside and 
consider the evidence that is presented by both sidesin 
this proceeding? 

CM ( C o l  Yes. 

P (LtCol Nothing further, sir. 

PO: Defense? 

ADC [Maj Mori) : No, sir. 

PO: Thank you. You may return to the deliberation room. 
Please send Colonel i n .  

Let the record reflect that Colonel h a s  entered 
the courtroom. 

Trial? 



P (LtCol None, sir. 

PO: Defense? 

ADC (Maj Mori) : Yes, sir. Good afternoon, sir. Sir, following 
up on yesterday's voir dire. 

PO: I apologize, I handed Colonel m the copy of his 
questionnaire. 

ADC (Maj Mori): Sir, you were actually deployed to Operation 
Enduring Freedom; is that correct? 

CM (Col That is not correct. Just some individuals from 
my unit who were. 

ADC (Maj Mori): And did any of those airmen ever get injdred or 
killed in action in - 

ADC (Maj Mori): I'm assuming to go farther into the issue without 
the required authorization, do we need to go into closed 
session; is that correct? 

CM ( C o l  We can do that if you like, but I can tell you 
riqht here I was not involved with any of the 
operational tactical level details of-those operations. 
So what I tell you in closed session is what I an going 
to tell you here. I don't know very much. 

ADC (Maj Mori): Obviously, that j s  your unit so it had a big 
impact in the war. 

CM ( C o l  That is your opinion. What I would say is that 
I provided forces to another government agency and that 
other government agency may or may not, in your opinion, 
have had a.big influence in that war. 

ACC (Maj Mori): Had a big impact on killing Taliban and a1 Qaida 
members? 

CM (Col I don't know that for a fact, sir. 

ADC (Maj Moril: Your evaluation, sir, are you aware of that? 

CM (Col I'm aware of what I wrote. 



ADC (Maj Mori): I have a fitness report of officer service 
performance report 22 May 2001 to 21 May 2002, sir. I 
can provide you so you can -- 

CM ( C o l  I'm well aware of what my fitness report says. 

ADC (Maj Mori): Yes, sir. And so it talked about fantastic 
results tracking and killing Taliban. 

CM ( C o l  Yes. If you'll notice that I did not write 
that. That was written and signed by my superiors and 
what I'm telling you is I have no specific knowledge of 
any individual that was or was not killed by my 
organization. 

ADC (Maj Mori): Did you ever get -- you got daily briefings on 
the -- at all? 

CM (Col b_ I did not get dally briefings. I got briefings 
pro ably once a week on merely the status of my people 
in term of administratively how they were doing, when 
they were going to rotate back. And I also need to let 
you know when I say my people that also included 
civilian contractors who were under contract to me to 
perform certain duties. 

ADC (Maj Mori) : That's fine, sir. Okay, sir. Now did -- what is 
the EC-130 info war system? 

CM (Col An EC-130 is a compass call airplane. It is a 
modifled C-130 that is in a general sense used to pick 
up electronic signals. 

ADC (Maj Mori) : And -- 
And to jam. 

ADC (Maj Mori): And to jam. And that was to -- that was utilized 
in the conflict in s i r ?  

CM (Col I believe it was. My role there, to get to the 
polnt here, was I was the force sustainer for those 
airplanes. Meaning that when those airplanes rotated 
back and came in from the field, from operational units, 
I made sure that they were maintained properly. If 
there was depot level maintenance, which means taking 
wings off and engines off, we did that. If there was 
any new equipment that needed to be put on those 



airplanes, those airplanes would be flown and given to 
me and my team would put that equipment on the airplane, 
test it, and then give it back to what we common refer 
to as the warfighters. 

ADC (Maj Mori): Did you ever talk with any of your, the 
individuals that worked with you, when they returned 
about what they did? 

CM ( C o l  Which individuals would you be talking about, 
sir? 

ADC (Maj Mori) : Dealing with the Predator, sir 

CM (Col Dealing with the Predator? I did hava 
discussions with them about some of their operati~ns 
with none of the tactical details; things such as how 
long were you gone, did they take good care of you, 
always make sure that we got all your paperwork in for 
getting proper pay, administrative type details. It was 
only at one point in time that I was ever given 
information about the details of any operations, we 
can't talk about that here and what I can tell you is 
all T was told was where some of my folks were going to 
be. 

ADC (Maj Mori) : Okay, sir. 

CM (Col And that was it. 

ADC (Maj Mori): Did some of your people -- were they part of Task 
Force Sword? 

CM ( C o l  They were not, as far as I know. That term is 
not familiar with me. 

ADC (Maj Mori): In Question Number 41 on your questionnaire, sir, 
you mentioned again, standing tall with the threat of 
terrorism. Can you explain to me again what that means 
to you, sir? 

CM ( C o l  What I intended to say there -- and I apologize 
to the court for not expanding on it so that we could 
avoid some of these questions -- is that much llke many 
of the threats that have faced this country throughout 
its history the American people have found a way to 
sacrifice and do what it needed to do to endure. I 
would hope that the American people would do the same in 



this case and I'm proud to be part of the Department of 
Defense and the Air Force during this time when our 
country needs us to do that. 

ADC (Maj Mori): Thank you, sir. And part of that standing tall 
would be to maintain our values? 

CM (Col Absolutely. 

ADC (Maj Mori): And a fair trial is one of our inherent values in 
this country? 

CM (Col Absolutely. 

ADC (Maj Mori): Sir, I know that we talked a little bit before I 
asked you about the legal making -- legal decisions and 
being involved with multiple commissions, I would like 
to ask you some more of the following. But you've had 
no legal training; is correct, sir? 

CM (Col None. 

ADC (Ma j Mori) : And - 

CM (Col B None other than the annual briefings that we get 
on the laws, on the conflict and those kinds of things. 

ADC (Maj Mori): Yes, sir. Have you been a member in a 
court-martial before? 

CM (Col I have not. 

ADC (Maj Mori): Have you been a convening authority for a 
court-martial? 

CM ( C o l  1 have not although I have been a commander with 
UCMJ authority. I have never had to do that. 

ADC (Maj Mori): Do you have any close friends or any relatives 
that are attorneys? 

CM (Col NO. 

ADC (Maj Mori): And you don't think it will be a challenge to 
deal with legal issues in the commissions? 

CM (Col I believe that there will be legal issues that 
will have to be discussed and understood, but 1 also 



understand my role on this commission is to both judge 
the law and the facts. Which means that if 1 had a 
question about the law, I would look to various 
resources including the defense counsel, prosecution, 
and Colonel Brownback to help me answer those questions. 
If I don't get a sufficient answer on that, then I will 
seek help through the court in other ways. I am not 
going to be shy about asking those kinds of questions 
because I am not a lawyer. 

ADC (Maj Fori): Yes, sir. And you're not concerned being 
involved with four different commissions that are going 
on? Well not on the same day, but are occurring in 
sequence that you might confuse issues of law or issues 
of fact? 

CM (Col Major, I can honestly tell you I don't think 
that is going to be a problem. 

ADC (3aj Mori): You don't think it would be an issue if you 
decide an issue of law in one commission that that 
decision in that commission won't flow over into your 
decision in another commission? 

CM ( C o l  If the evidence presented in one case brings 
into a question of law in that case and that same 

of law may or may not pertain to the next case, 
and that evidence has not been presented, then 1'11 ask 
the question in that second case. 

ADC (Maj Mori): So you would rely on your knowledge from other 
cases -- 

CM (Col I wouldn't say that -- 
ADC (Maj Mori): -- on how you would operate in the next 

commission? 

PO: Okay. Thank you for being argumentative. Come on, move 
on. 

ADC (Maj Mori) : Okay. yes, sir. 

NO. Thank you, Colonel- 

ADC (Maj Mori): I understand, sir, but -- sir, you are expressing 
concern in the questionnaire about concern to your 
families due to publicixy. As you were instructed 



e a r l i e r  t o d a y ,  t h a t  r e l e a s e  o f  your  names was n o t  t i e  
f a u l t  of t h e  d e f e n s e  o r  t h e  p r o s e c u t i o n .  

CM (Col  T u n d e r s t a n d  t h a t .  

ADC (Maj M o r i ) :  You l o s t  a  p r o f e s s i o n a l  a c q u a i n t a n c e  i n  t h e  World 
Trade  C e n t e r ?  

CM (CoL m Y e s ,  C o l o n e l  mm 
ADC (Maj M o c i ) :  And d o  you t h i n k  t h a t  w i l l  impac t  you a t  a l l  on 

your a b i l i t y  t o  s i t  i n  t h i s  commission? 

CM (Col- While t h a t  was a v e r y  s a d  i n c i d e n t  a n d  w h i l e  my 
h e a r t  goes  o u t  t o  h i s  f a m i l y ,  I c a n  t e l l  you t h a t  my 
d u t y  h e r e  i s  t o  b e  f a i r  and o b j e c t i v e .  

ADC (Maj M o r i ) :  I t ' s  t h e  noon t o n e ,  s i r ,  t h e y  a r e  t e s t i n g  t h e  
b a s e .  

CM (Col- My d u t y  h e r e  i s  t o  b e  Eair a n d  o b j e c t i v e  and I 
w i l l  c a r r y  o u t  t h a t  d u t y .  

ADC (Maj M o r i ) :  Thank you, s i r .  One m i n u t e ,  s i r .  S i r ,  no 
f u r t h e r  q u e s t i o n s ,  t h a n k  you.  

PO: T r i a l ?  

P (L tCol  None, s i r  

PO: Thank you, c o l o n e l  M p l e a s e  l e a v e  t h e  cour t room.  

CM ( C o l  So I c a n  send  i n  t h e  n e x t  p e r s o n ?  

PO: Okay. T r i a l  and d e f e n s e ,  i t  i s  a -- according t o  Major 
Kor i  you j u s t  h e a r d  t h e  noon t o n e ,  which I h a v e n ' t  h e a r d  
s i n c e  I ' v e  been h e r e .  The g a l l y  c l o s e s  a t  1300 which i s  
where most p e o p l e  a r e  g o i n g  t o  e a t .  I would r a t h e r  
c o n t i n u e  on ,  b u t  I r e c o g n i z e  t h a t  you a l l  want t o  e a t .  
We'll c o n t i n u e  w i t h  i n d i v i d u a l  v o i r  d i r e  a t  1310,  g i v i n q  
everyone  a f u l l  hour  t o  ea t .  Any problem w i t h  t h a t ,  
t r i a l ?  

P ( L t C o l  No, s i r .  

PO: Defense? 

DC ( M r .  D r a t e l l ) :  No, s i r .  



PO:  C o u r t  i s  i n  r e c e s s .  

The Conunissions H e a r i n g  r e c e s s e d  a t  1201, 25 August  2004. 

The Commission H e a r i n g  was c a l l e d  t o  order a t  7312, 
25 August 2004. 

PO: The Commission i s  c a l l e d  t o  o r d e r .  A l l  p a r t i e s  p r e s e n t  
when w e  r e c e s s e d  are o n c e ' a g a i n  r e s e n t .  The p r e s i d i n g  
o f f i c e r  and L i e u t e n a n t  Co lone l  & a r e  p r e s e n t .  

I ' m  p a s s i n g  t o  L i e u t e n a n t  C o l o n e l  h i s  
q u e s t i o n n a i r e  f o r  h i s  u s e  i f  w e  need i t  d u r i n g  t h i s  

T r i a l ,  v o i r  d i r e ?  

P  (L tCol  9: None, s i r .  

PO:  Defense ,  v o i r  d i r e ?  

ADC (Maj Mori )  : Yes, s i r .  Good a f t e r n o o n ,  s i r .  

CM ( ~ t C o l  Good a f t e r n o o n .  

ADC [Maj M o r i ) :  S i r ,  I ' d  l i k e  t o  a s k  you some q u e s t i o n s  d i r e c t l y  
d e a l i n g  w i t h  your  p a r t i c i p a t i o n  i n  O p e r a t i o n  Endur icg  
Freedom. 

CM (L tCol  : I u n d e r s t a n d .  

ADC (Maj M o r i ) :  Can you -- when d i d  n o t i f i e d  t h a t  
you would be g o i n g  o v e r  t o  

CM (L tCol  My n o t i f i c a t i o n  -- t h i s  i s  g o i n g  t o  b e  a  
b a l l p a r k  f l g u r e  -- p r o b a b l y  midd le  o f  O c t o b e r  01. 

ADC (Maj M o r i ) .  A f t e r  o r  b e f o r e  t h e  bombing campaign had s t a r t e d  
i n  d o  you r e c a l l ?  

CM (L tCol  I b e l i e v e  i t  was a f t e r .  

ADC (Maj M o r i ) :  And now, you were working d i r e c t l y  -- you were a t  
F o r t  Bragg;  is t h a t  r i g h t ?  

CM (L tCol  T h i s  i s  c o r r e c t .  

ADC (Maj Mori):  So you were working d i r e c t l y  w i t h  t h e  s p e c i a l  
f o r c e s  u n i t s  from F o r t  Bragg; i s  t h a t  c o r r e c t ?  



ADC (Maj Mori): Are you part of that -- are you part of the 
special forces unit there? 

CM (LtCol 1 am not special forces, no. 

ADC (Maj Mori): Okay. But were you directly attached to them? 

CM ( L t C o i  I was not attached to a special forces unit. 
1 was attached to a special operations unit. 

ADC (Maj Mori): Okay. And which ultimately became Task Force 
Sword; is that correct, sir? 

CM (Ltcol Yes. U.S. Central Command stood up various 
task forces over in the gulf, and I was attached to one 
of them. 

ADC (Maj Mori) : And that was under General Dale (ph), Task Force 
Sword? 

CM ( L t C o l  If we're going to go further than that we'll 
need to go into closed session. 

ADC (Maj Mori): Okay. Can ou tell me where on the ground you 
were located in 

CM ( L t C o l  I'd like to discuss that in closcd session. 

ADC (Maj Mori): Okay. Same if I asked the question when you were 
there? 

CM (LtCol Yes, I'm sorry -- well, I can give you the 
ballpark when I was deployed. That was roughly 15 
~oveinber 01 through roughiy 15 February 02;anh thatls 
give or take a week or two. 

ADC (Maj Mori) : Yes, sir. And what was your role in - 
CM (LtCol I was an 

of flcer . 
ADC (Maj Mori): Can you explain to me what -- 

CM ( L t C o l  Closed session. I apologize, but we1?l have 
to go into closed session. 



ADC (Maj Mori): Okay. Were you involved with -- can I -- were 
you involved with obtaining information that had come 
from captured personnel? 

CM (LtCol We're going to have to go into closed session, 
I'm sorry. 

ADC (Maj Mori): okay, sir. You've have no legal training: is 
that correct? 

CM (LtCol That's correct 

ADC (Maj Mori) : Ever sat as a court-martial member? 

CM (~tCol No, I have not. 

ADC (Maj Mori) : Civilian jury duty ever? 

CM (LtCol Never been called. 

ADC (Maj Mori): Okay. Any close friends that are attorneys or 
relatives that are attorneys? 

CM (LtCol No. 

PO: You've noticed the common response to all the members 
about friends who are attorneys? It's sort of scary, 
isn't it? 

CM (LtCol I was implying nothing, sir. 

ADC (Maj Mori): Yet you are now in a role where you have to 
actually make legal decisions and determinations? 

CM (~tcol Yes. 

ADC (Maj Mori): And you're familiar that typically would be done, 
at least in the American judicial system, either 
military or civilian, by an independent judge? 

CM ( ~ t ~ o l  Yes. 

ADC (Ma) Mori): Do you have any hesitations about filling the 
role of the judge without legal experience? 

CM (~tc01 No, I do not. 

ADC (Maj Mori) : Can you explain why not, sir? 



CM ( L t C o l  Why not? Because the commission is based upon 
the documents that have been provided to us. That is 
our role. That has been deterrcined by authorities 
higher than myself. I believe that I am perfectly 
competent as a military officer and professional to 
carry out those duties. 

ADC (Maj Mori): Now, you mentioned in your questionnaire that 
you're slightly concerned about your family might get 
contacted because of the notoriety and you're aware that 
neither the defense nor the prosecution were responsible 
for your name being released in the media? 

CM (LtCol Yes, I understand. 

ADC (Maj Mori): Now, you describe in your questionnaire kind of a 
self-study on a1 Qaida, Taliban, and Islamic 
fundamentalism? 

Yes. 

ADC (Maj Mori): Can you -- I guess, in a nutshell, dealing with 
a1 Qaida, what is your understandinq of who that is? 

CM ( L t C o l  That is the -- you mean specifically what is 
a1 Qaida as I understand it? 

ADC (Maj Mori) : Yes, sir. 

CM (LtCol it is an organization set up under Usarr.a bin 
Laden, Islamic fundamentalists, and that is my 
understanding of a1 Qaida. 

ADC (Maj Mori): And prior to 9/11, did you have any knowledge of 
a1 Qaida, sir? 

CM (~tCol Very general. 

ADC (Maj Mori): Very general? And what do you believe to be the 
goal of a1 Qaida? 

CM ( L t C o l  Honestly, I do not have a good answer for 
that. 

ADC (Maj Mori): The Taliban, when did you first start learning 
anything about the Taliban? Prior to 9/11 or after 
9/11? 



CM ( L t C o l  I do not recall hearing about the Taliban 
other than in extremely general terms prior to 9/11. I 
knew that the northern alliance and the Taliban were at 
war, and that's about the extent of my knowledge. 

ADC (Maj Pori): Sir, do you feel that the Talihan had the right 
to be defending its country from an attack? 

CM (LtCol Defending its country against an attack? 
Well, I think that was the whole reason for contest, is 
whose country was it. 

ADC (Maj Mori): But would you agree with the principle that 
whether it's a good government or a bad government, tkat 
government in power has the right to try -- an inherent 
right to try and keep itself in power? 

CM (LtCol The government in general, yes, I would 

ADC (Maj Moril: What is your, again, your understanding of 
Islamic fundamentalism as you described? What do you -- 
how do you distinguish that from just other Islam? 

CM (LtCol That's a good question. Islamic 
fundamentalism, as I understand it, is very focussed on 
Islam, specifically to the, I guess, the deletion of 
other followings, other falths. 

ADC (Maj Mori) : Is that an area of knowledge that you would be 
open to hearing evidence on to help educate you in the 
area of Islam or Islamic fundamentalism? 

CM (LtCol Certainly. 

ADC (Maj Mor&: Sir, in Question 41, you talked about September 
11 , driving home, the idea that freedom isn't free, 
and that our military is vital to defend it; is that 
correct? 

CM (LtCol That is correct. 

ADC (Maj Mori): Do you think that the military is also vital for 
them to defend our core valces as Americans? 

CM (1,tCol Yes, I do. 

ADC (Maj Mori): And would you agree that one of those values is 
fairness and equality? 



CM (LtCol Yes. 

ADC (Maj Mori): Kind of going back to the questions 1 asked you 
about the legal experience and filling this new role as 
a finder of law or a decider of law, as an intel officer 
you obviously are tke person in the know in the unit 
you're working with because of your role as an intcl 
officer and your experience; correct, sir? 

CM (LtCol Yes, that is correct 

ADC (Maj Mori): And you might have senior people in rank to you 
looking to you for information and advice because of 
your lob and your experience? 

CM (LtCol That's correct. 

ADC (Maj Mori): Is it fair to say that during this commission 
process that you may, as well, look towards Colonel 
Brownback for his experience in his legal background and 
knowledge to help you in dealing with issues in this 
commission? 

CM (LtCol In understanding legal terminology and things 
like that, yes, I dc. 

ADC (Maj Mori): Do you think if he expressed an opinion on a 
legal issue in the deliberation room, do you think that 
might impact on your decisions that you make on the 
issues? 

CM ( L t C o l  I believe it would carry as much weight as any 
other member of the panel based upon the rules that have 
been set before us. 

AoC (Maj Mori): And so, sir, you recognize that there could be a 
sort of appearance that he might have influence over 
other members but for the rules that say he shouldn't. 

PO: What does that have to do wlth Colonel- 

ADC (Maj Mori): I'm just asking on his perception, sir. It's the 
last question on this area. I'm moving on. 

CM (LtCol I'm sorry. Could you restate that? 

ADC (Maj Mori): You're basing that you won': Let it influfnce you 
based on the rule, but the influence would still be 



t h e r e .  But you would have t o  t r y  t o  remember, okay, t h e  
r u l e  s a y s  I c a n ' t  l e t  t h e i r  i n f l u e n c e  impact  n e ;  i s  t h a t  
what y o u ' r e  s a y i n g ,  s i r ?  

CM ( L t C o l  I t  would n o t  b e  a  m a t t e r  o f  hav ing  -- o r  
t r y i n g  t o  remember. I would remember. 

ADC (Maj Mori)  : Yes, s i r .  Do you -- d u r i n  o f  your  u n i t s  
t h a t  you p a r t i c i p a t e d  w i t h  i n  o r  
i n d i v i d u a l s  you m e t ,  was t h e r e  any l o s s  o f  l i L e ,  U.S. 
c a s u a l t i e s ?  

CM (L tCol  Yes, t h e r e  was l o s s  of l i f e  

ADC [Maj M o r i ) :  Do you remember when t h e  f i r s t  h o s t i l e  U . S .  
c a s u a l t y  o c c u r r e d ?  

CM ( ~ t C o l  NO, 1 do  n o t .  

ADC (Maj M o r i ) :  Did i t  o c c u r  w h i l e  you were i n  c o u n t r y  o r  a f t e r  
you d e p a r t e d ,  s i r ;  d o  you r e c a l l ?  

CM (L tCol  Well, I'm p r e t t y  c o n f i d e n t  i t  happened b e f o r e  
I c v e r  g o t  i n  c o u n t r y .  

ADC (Maj M o r i ) :  A s  a n  i n t e l  o f f i c e r ,  you have t o  c o l l e c t  
i n f o r m a t i o n  and d e t e r m i n e  whether  i t ' s  r e l i a b l e  o r  n o t ;  
c o r r e c t ,  s i r ?  

CM (L tCol  T h a t ' s  c o r r e c t .  

ADC (Maj Mori : How do  you t h i n k  your  e x p e r i e n c e  a s  a n  
*officer w i l l  impact  your a b i l i t y  h e r e  t o  
d e t e r m i n e  t h e  c r e d i b i l ~ t v  of e i t h e r  what w i t n e s s e s  mav 

o r  documentary e v i d e n c e ,  or any  type  o f  say, t h a t  you might  r e c e i v e  d u r i n g  t h i s  
commission p r o c e s s ?  

CM (L tCol  I ' m  n o t  s u r e  a s  a n  o f f i c e r  t h a t ' s  
n e c e s s a r i l y  a  c o r r e c t  s t a t e m e n t ;  b u t  c e r t a i n l y  a l l  t h e  
i n f o r m a t i o n  is go ing  t o  have t o  b e  weighed a g a i n s t  t h e  
rest of t h e  i n f o r m a t i o n ,  and  yo^ b a s e  your d e c i s i o n  upon 
t h a t .  

ADC (Maj M o r i ) :  And y o u ' r e  aware t h a t  t h e  s t a n d a r d  t h a t  a p p l i e s  
h e r e  t o  f i n d  David Hicks  g u i l t y  o f  a n y  c h a r g e  i s  beyond 
a r e a s o n a b l e  d o u b t .  Do yoc u n d e r s t a n d  t h a t ,  s i r ?  



CM (LtCol I do understand that. 

ADC (Maj Nori): And is that a standard higher than what you may 
use as an officer to ut into one of f guess, if you received information from - during eUr your 

role as an o f f i c e r ,  what standard do you 
use to screen it to determine whether you would pass it 
on as valuable - 

CM ( L t C o l  Ideally, you're going to have multiple sources 
of information to corroborate or not. I don't know if 
that answers your question. 

A3C (Maj Mori): No, that does, sir. So would you say that beyond 
a reasonable doubt proof would be higher than that? 

PO: Would you like to propose an instruction for hlm on beyond 
a reasonable doubt, Major Mori? I mean, that's a matter 
of law. Do YOU want to tell him what you think it is 
and ask him if he understands that? 

A3C (Maj Mori): Well, sir, I'm 'ust tr ing to explore his 
performance of his *duties where he is 
making credibility calls. 

PO: Well, then you may do that, but don't use a legal term to 
do that. 

ADC (Maj Mori): Yes, sir. Multiple sources is something you 
would require before giving or determining 
if it's credible? 

CM (LtCol I would not say it's required, certainly not. 
But that's -- the more information you have, the better. 

ADC (Maj Morl): And would it also be important to hear how far 
renoved the person is from the source that provides it 
to you? The person that you got the information from, 
did they actually observe the event versus someone who 
heard it from someone else? 

CM (LtCol Certainly. 

ADC (Maj Mori): Now, during your time in Operation Desert Scorm, 
did you have any interaction with prisoners there? 

CM (LtCol No, I did not 



ADC (Kaj Mor i i :  What was your knowledge of t h e  n o r t h e s n  a l l i d n c e ?  

CM (L tCol  Very g e n e r a l  b a s e d  upon news r e p o r t s  01 
r e p o r t s  from documentary-type t h i n g s .  

ADC ( ~ o l  M o r i ) :  And did  ou  i n t e r a c t  w l t h  any -1 
f o r c e s  l n  

CY ( ~ t C o l  No, I d i d  n o t .  

ADC (Maj Moril: Did some of  t h e  s e r v i c e  members you work w i t h  
i n t e r a c t  w i t h  n o r t h e r n  a l l i a n c e  f o r c e s ?  

CM (L tCol  Yes, t h e y  d i d .  

ADC (Maj M o r i ) :  Did you i n t e r a c t  w i t h  any c o a l i t i o n  p a r t n e r s  
o u t s i d e  t h e  n o r t h e r n  a l l i a n c e  f o r c e s ,  s e r v i c e  members 
from o t h e r  c o u n t r i e s ?  

CY ( L t c o l  W e ' l l  need t o  d i s c u s s  t h z t  i n  c l o s e d  s e s s i o n .  

ADC (Maj Mori )  : Have you e v e r  h e a r d  of t h e  name S a i f  a 1  Adel? 

CM (LtCo1 I d o n ' t  b e l i e v e  I have 

ADC (Maj M o r i ) :  I b n  Sheikh a1 L i b i ?  

CM (LtCol No, I have n o t  

AnC (Maj Mori)  : Muhammad A t f ,  a l s o  known a s  Abu Hafs a 1  Masrl? 

CM (LtCol  No, I have n o t .  

ADC (Maj M o r i ) :  During your  t ime  i n  d i d  you e v e r  
h e a r  David Hicks' name? 

CM [LtCol  I d i d  h e a r  h i s  name i n  t h e  media .  

ADC (Maj M o r i ) :  Did ycu -- a n y t h i n g  from t h e  c o u r s e  of your 
a c t u a l  o p e r a t i o n s  t h a t  you were c o n d u c ~ i n y ?  

CM I:,tCol No. 

ADC (Maj Mori): Did you e v e r  h e a r  any  i n f o r m a t i o n  abou t  an  
A u s t r a l i a n  who had b e e n  c a p t u r e d  t h r o u g h  your  -- 



ACC (Ma] M o r i ) :  Did you, a g a i n ,  d u r i n g  your  a c t u a l  o p e r a t i o n s  
t h e r e ,  d i d  you l e a r n  a o o u t  John Walker Lyndh a t  a l l ?  

CM (L tCol  Again,  o n l y  t h r o u g h  t h e  media .  

ACC (Maj Mori): Only th rough  t h e  media .  S i r ,  one  moment, p l e a s e .  

The assistant d e f e n s e  c o u n s e l  c o n f e r r e d  w i t h  h i s  co-coi inse l .  

ADC (Maj Mori): S i r ,  what d i d  you l e a r n  from t h e  media about 
David Hicks?  

CM (L tCol  I j u s t  r e c a l l  t h a t  an A u s t r a l i a n  had been 
c a p t u r e d ,  and t h a t ' s  r e a l l y  abou t  t h e  e x t e n t  o f  i t ,  j u s t  
one more l i t t l e  t i d b i t  o f  i n f o r m a t i o n .  

ADC (Maj Mori)  : Did you form any  o p i n i o n  or have  a n y  t h o u g h t s  
when you h e a r d  t h a t ?  

CM (L tCol  No, I w d s  t o o  busy .  

ADC (Maj M o r i ) :  Did anyone e l s e  e v e r  t a l k  t o  you a b o u t  what was 
go ing  on t h e r e  and who t h e y  were c a p t u r i n g  -- t h e  U . S .  
was c a p t u r i n g ?  

CM ( L t C o l  I 'm n o t  s u r e  I u n d e r s t a n d .  

ADC (Maj Mori) : I n  r e l a t i o n  t o  David Hicks ,  o t h e r  p e o p l e  t h a t  you 
c a p t u r e d ,  n o t  i n  your  o p e r a t i o n a l  a s p e c t s  of  i t ,  b u t  
j u s t  i n  t h e  s o c i a l ?  

CM ( L t C o l :  No. 

ADC (Ma] M O r l ) :  You -- someone answered,  s i r ,  b e f o r e  you, had 
answered t h a t  t h e  o r d e r  t e l l s  you t h a t  i t ' s  t h i s  way, 
and s o  y o u ' r e  g o i n g  t o  a b i d e  by t h e  o r d e r .  And a l l  of 
u s  a s  r n i l l t a r y  o E f i c e r s  hzve a  s o r t  of i n s t i n c t  t o  
f o l l o w  t h e  o r d e r .  Do you f e e l  t h a t  you would c o n s i d e r  
e i t h e r  t h e  l a w f u l n e s s  of o r d e r s  o r  whether  t h o s e  o r d e r s  
p r o v i d e  what would be r e q u i r e d  f o r  a  f a i r  t r i a l ?  

CM ( ~ t c o l :  Yes. 

ADC (Maj M o r i ) :  And if t h o s e  o r d e r s  d i d n ' t  p r o v i d e  our s t a n d a r d  
o f  j u s t i c e ,  you would be a b l e  t o  s a y  t h a t  t h a t  order i s  
improper ,  even  i f  was i s s u e d  by t h e  S e c r e t a r y  of 
Defense? 



CM (L tCol  Would I u n d e r s t a n d  o r  would I be a b l e  t o  
comment whether  o r  n o t  t h e  o r d e r  was l a w f u l ?  Is t h a t  
:he q u e s t i o n ?  

ADC (Maj M o r i ) :  Not j u s t  l a w f u l  i n  t h e  t y p i c a l  s e n s e  t h a t  you 
would s a y ,  Marlne do t h i s ,  Mar ine  d o  t h i s ;  b u t  i n  t h e  
s e n s e  t h a t  a n  order w r i t t e n  t h a t  creates a j u s t i c e  
sys tem,  and you a s  a d e c i d e r  o f  law, would you be a b l e  
:o d e c i d e  whether  o r  n o t  t h a t  sys tem m e t  c e r t a i n  
s t a n d a r d s  t h a t  a r e  r e q u i r e d  o u t s i d e  o f  t h e  Cepartment o f  
Defense.  

PO: Are you g o i n g  t r y  t o  p r o v i d e  a b r i e f  t o  e d u c a t e  him on 
what you t h i n k  on t h i s ?  

ADC (Maj Mor i ) :  Yes, I -- 
PO: Would you l i k e  t o  wait u n t i l  h e  g e t s  t h a t  b r i e f ?  

CM ( ~ t C o l  I b e l i e v e  I would b e z a u s e  I ' m  n o t  s u r e  I ' m  
t r a c k i n g  where h e ' s  g o i n g .  

ADC [Maj M o r i ) :  Are you open t o  i n f o r m a t i o n  and arguments  t h a t  
might a s k  you t o  s a y  t h e  Department of Defense was 
wrong? 

CM (L tCol  C e r t a i n l y .  

ADC (Ma] M o r i ) :  And i f  you saw t h e  e v i d e n c e  and t h e  l e g a l  
arguments  and a g r e e  w i t h  t h e m ,  you w o u l d n ' t  h e s i t a t e  t o  
f i n d  t h a t  i t  was wrong. 

CM (L tCol  : No. 

ADC (Maj M o r i ) :  A s  a n  i n t e l l i g e n c e  o f f i c e r ,  do you have any 
o p i n i o n  what t e c h n i q u e s  c a n  b e  u t i l i z e d  on a n  i n d i v i d u a l  
t o  g a i n  i n f o r m a t i o n  from them? 

CM ( ~ t c o l  No, I do  n o t .  

ADC (Maj M o r i ) :  Have you r e c e i v e d  any t r a i n i n g  i n  t h a t  a r e a 7  

CM (L tCol  . No, I have n o t .  

AD: (Maj M o r i ) :  You d o n ' t  d e a l  w i t h  t h e  collection o f  nunan 
i n t e l ?  

CM (L tCol  9: No, I d o n ' t .  



ADC (Maj M o r i ) :  Do you work w i t h  o r  have been a s s o c i a t e d  w i t h  
o t h e r s  t h a t  t h a t  was p a r t  o f  t h e i r  job?  

CM (L tCol  I ' v e  been a s s o c i a t e d  w i t h  them, y e s .  

ADC (Maj M o r l ) :  Have t h e y  e v e r  d i s c u s s e d  w i t h  you what t y p e  o f  
t e c h n i q u e s  t h e y  may u s e  t o o ?  

CM (L tCol  No, t h e y  have n o t .  

ADC [Ma] M o r i ) :  Do you t h i n k  t h a t  t h e  t e c h n i q u e s  employed on a 
p e r s o n  t o  g a i n  ~ n f o r m a t i o n  would b e  i m p o r t a n t  t o  know t o  
w e ~ g h  t h e  c r e d i b i l i t y  of t h a t  i n f o r m a t i o n  o b t a i n e d ?  

CM (LtCol Yes, I do .  

ADC (Maj M o r i i :  S i r ,  I have no more q u e s t i o n s .  

PO: T r i a l ?  

P (L tCol  None, s i r .  

PO: Thank you .  You may r e t u r n  t o  t h e  d e l i b e r a t i o n  room 
P l e a s e  t e l l  C o l o n e l  t o  come i n .  

LeL t h e  r e c o r d  r e f l e c t  t h a t  C o l o n e l h a s  l e f t  t h e  
cour t room and t h a t  C o l o n e l h a s  e n t e r e d  i t .  

I j u s t  p r o v i d e d  C o l o n e l  h i s  copy of t h e  
q u e s t i o n n a i r e .  

T r i a l ?  

P (L tCol  None, s i r .  

PO: Defense? 

DC ( M r .  D r a t e l l  Yes, sir,  t h a n k  you. Good a f t e r n o o n ,  C o l o n e l  ) L i e u t e n a n t  C o l o n e l  - 
CM ( L t C o i  Y e s .  Good a f t e r n o o n ,  s i r .  

DC (Mr. D r a t e l l ) :  I want t o  t a k e  you back y e s t e r d a y  j u s t  t c  
e x p l o r e  a l i t t l e  f u r t h e r  some o f  t h e  answers  from 
y e s t e r d a y .  And t h e  f i r s t  is, w i t h  r e s p e c t  t o  what 
yo&ve conceded were s t r o n g  emot ions  abou t  September 
11 , t h a t  you would t a k e  your  emot ion o u t  of i t ,  w i t h  
r e s p e c t  t o  your  d u t i e s  w i t h  t h e  commission.  And I j u s t  



want to know how you intend to do that? 

CM (LtCul Sir, the way I intend to do that is to look at 
the case objectively and try to put my emotions aside, 
which I will. 

DC (Mr. Dratell): But without knowing what the evidence is in 
advance and without knowing what the legal issues that 
you're going to decide -- without knowing them now in 
advance, how can you assure us that something will not 
rekindle this emotion and interfere with your ability to 
be oblective? 

CM (1,tCol I can only give you my word, sir. 

DC (Mr. Cratelli: Well, you want to do your duty in this case; 
correct? 

CM (LtCol That is correct, sir. 

DC (Mr. Dratell): And you don't want to refuse an assignment that 
you consider an iflportant one in the context of not 
only -- not necessarily your career, what you consider 
in the context of the rn~litary. 

CM ( L t C o l  That is correct, sir 

DC (Mr. Dratell): So you're trying to overcome this emotional 
issue that you have b y  trying to stay oblectivc? 

CM (LtCol That is a correct statement, sir. 

DC (Mr. Dratell): But you've never been in this position before, 
I take it? 

CM (LtCol No, not at this level, sir 

DC (Mr. Dratell): And that has to do not only with facts, but 
also with respect to making lcgal decisions? 

CM (:,tCol I've made legal decisions under UCMJ only, 
sir. 

DC (Mr. Dratell): But not a3 a judge. 

CM (LtCol Never as a judge, sir. 

CC (Mr. Dratell): And are you familiar with what are called mixed 



q u e s t i o n s  of law and f a c t  t h a t  i n v o l v e  a p a r t i c u l a r  
a p p l i c d t i o n  of a l e g a l  principle t o  a s e t  of f a c t s  t h a t  
may b e  d i f f e r e n t  from one c a s e  t o  a n o t h e r  c a s e  and how 
t h e  law i s  a p p l i e d ?  

CM (LtCol  No, I canno t  s a y  I ' m  a n  e x p e r t  a t  t h a t ,  s i r .  

DC (Mr. D r a t e l l ) :  W e l l ,  what w e ' r e  concerned  o b v i o u s l y  w i t h  is 
t h e  a b i l i t y  t o  g e t  an o b j e c t i v e  p a n e l  t h a t  c a n  g i v e  
Mr. Hicks  a f a i r  t r i a l .  And a s  you s i t  h e r e  now i n  
advance,  I j u s t  -- I ' m  concerned  a b o u t  how you c a n  
a s s u r e  u s  t h a t  your  emot ions  w i l l  n o t  i n t r u d e .  And I ' l l  
j u s t  g i v e  you an  example,  and it may have something -- 
even i f  i t  h a s  t o  do w i t h  M r .  Hicks ,  I t h i n k  we a g r e e  
t h a t  it would b e  i n a p p r o p r i a t e  t o  1st t h e  emot ions  get. 
i n  t h e  way; c o r r e c t ?  

CM (LtCol  Yes, emot ions  w i l l  n o t  g e t  i n  t h e  way, s i r .  

DC ( M r .  D r a t e l l ) :  But even t h i n g s  t h a t  have n o t h i n g  t o  do  w i t h  
M r .  Hicks may r a i s e  emot ions  w i t h  you t h a t  would 
i .n t . e r fe re  w i t h  your a b i l i t y  t o  do  t h e  j o b  which you 
c a n ' t  even  a n t i c i p a t e  now because  y o u ' r e  n o t  i n  t h e  
s i t u a t i o n .  I want t o  j u s t  g i v e  you a n  example.  The 
c h a r g e  s h e e t ,  look ing  a t  t h e  c h a r g e  s h e e t ,  i t  t a l k s  
a b o u t  t h e  h i s t o r y  o f  a 1  Qaida;  and i t  t a l k s  abou t  tha: 
a 1  Qaida was formed i n  1989, a  t i m e  when Mr. H i c k s  was 
13 y e a r s  o l d .  Yet something i n  t h e  p r e s e n t a t i o n  of 
e v i d e n c e  w i t h  r e s p e c t  t o  t h a t  c o u l d  t r i g g e r  a n  e m o t i o n a l  
r e s p o n s e  f o r  you. And I j u s t  want t o  know how you can 
a s s u r e  u s  t h a t  t h a t ' s  n o t  go ing  t o  i n t e r f e r e  when you 
s a y  you have  t h e s e  s t r o n g  emot ions?  

CM (LtCol S i r ,  I'm a v e r y  p a s s i o n a t e  p e r s o n ,  and I 
b e l i e v e  i n  j u s t i c e .  I t ' s  p r o b a b l y  one of my moral  
a b s o l u t e s ,  t h a t  I b e l i e v e  i n  j u s t i c e ;  and everyone 
s h o u l d  r e c e i v e  a f a i r  t r i a l .  T h a t ' s  one o t  t h e  
f o u n d a t i o n s  oE my l i f e  and I b e l i e v e  j u s t i c e  under  t h e  
law s h o u l d  b e  s e r v e d  b o t h  ways f o r  M r .  H icks  and 
y o u r s e l f .  And t h a t  is  my -- p r o b a b l y ,  my s t r o n g e s t  
b e l i e f ,  one of my c o r e  v a l u e s  t h a t  I l i k e  i o  i d e n t i f y  
mysel f  w i t h ,  s i r .  

DC [ M r .  Dra te l l ) :  You u n d e r s t a n d  wi th  respect t o  t h e  c h a r g e  s h e e t  
t h a t  I j u s t  r e a d  from, t h a t  a s  a  m a t t e r  o f  e v i d e n c e ,  
t h i s  h a s  no v a l u e  whatsoever?  

CM ( L t C o l  I u n d e r s t a n d ,  s i r .  I t ' s  j u s t  a c h a r g e  s h e e r .  



DC (Mr. Dratell): And with respect to the President's 
determj~nation that Mr. Hicks is eligible to be charged 
as a matter of what's in that determination as a matter 
of fact also is to be given no weight by you? 

CM (LtCol I understand that, sir. 

DC (Mr. Dratell): Now, you'll be hearing multiple cases, and we 
want to be sure about whether or not you feel 
comfortable with deciding different issues and dirferent 
cases, seeing witnesses perhaps in one case, seeing the 
same witness in other cases, and being able to judge 
that witness or that issue solely on what is before you 
with respect to that particular person. And I want to 
get your thoughts on that process, if you've ever had it 
before, if it makes you feel comfortable, uncomfortable, 
confident, how you feel about that? 

CM (LtCol I'm very comfortable that I can 
compartmentalize those issues, sir. One case being one 
case, another case being another case. Based on the 
duties that I've performed in the past -- I'm a deputy 
brigade commander for an aviation unit, multiple issues 
over multiple times and multiple things that I have to 
do; and I do them fairly well, sir. So I think I can do 
the same in this setting and commission. 

DC (Mr. Dratell): It's not just multitasking. Understand what 
you're going to be facing. It's not just mu1t;tasking. 
It's taking almost the same information or the same 
types of issues with respect to one person, and then 
eliminating that from your deliberation with respect to 
another person with almost, maybe the same facts, maybe 
the same witness, maybe the same legal issue. Different 
facts, different persons, so it's not the same as being 
able to handle more than one task at a time. 

CM (LtCol Understood, sir 

DC (Mr. Dratell): And do you have experience with that in the 
context of what we're talking about? 

CM (LtCol In a legal setting, no, sir. 

DC (Mr. Dratell): if the presidin officer might provide 
Lieutenant Colonel the MCO Number 1, please. 

?he presiding officer handed MCO-I to Lieutenant Colonel B 



DC ( M r .  D r a t e l l )  : I f  you c o u l d  l o o k  a t  s e c t i o n  6 (D) (1) -- and 
u n f o r t u n a t e l y ,  t h e  copy t h a t  1 have i s  n o t  numbered, 
t h e r e  a r e  no page numbers -- b u t  i t ' s  a b o u t  half-way 
th rough  t h e  document; and toward t h e  bot tom,  i t ' s  a 
s e c t i o n  marked " a d m i s s i b i l i t y . "  And i f  y3u c o u l d  j . ~ s t  
r e a d  t h a t  t o  y o u r s e l f ,  and t h e n  I ' l l  j u s t  a s k  you a 
c o u p l e  of q u e s t i o n s ,  p l e a s e .  

The member did a s  i n s t r u c t e d .  

CM (L tCol  Okay, s i r .  

DC ( M r .  D r a t e l l ) :  Now, do you u n d e r s t a n d  t h a t  t h a t  g i v e s  you t h e  
a u t h o r i t y  t o  c a l l  f o r  a  v o t e  o f  t h e  e n t i r e  commission i f  
you d i s a g r e e  w i t h  a d e c i s i o n  o f  t h e  p r e s i d i n g  o f f i c e r  
w i t h  r e s p e c t  t o  t h e  a d m i s s i b i l i t y  of a n y  p i e c e  of 
e v i d e n c e ?  

CM (LtCol  Y e s ,  I do  u n d e r s t a n d  t h a t ,  s i r .  

DC ( M r .  D r a t e l l ) :  A r e  you p r e p a r e d  t o  e x e r c i s e  t h a t  a u t h o r i t y ?  

CM (L tCol  Yes, s i r ,  I a m  p r e p a r e d  t o  e x e c J t e  my d u t y .  

DC (Mr. 3 r a t e l l )  : Ar~d a r e  you p r e p a r e d  t o  e x e r c i s e  i t  i n  a n  
a f f i r m a t i v e  way and n o t  n e c e s s a r i l y  l o o k  f o r  a n  
a l l i a n c e ,  l o o k  f o r  somebody else t o  do i t  f i r s t ?  

CM (LtCol No, s i r ,  I ' l l  come fo rward  a s  a n  individual. 

UC ( M r .  D r a t e l l ) :  Now, w i t h  r e s p e c t  t o  t h e  p r e s i d i n g  o f f i c e r ' s  
i n s t r u c t i o n  e a r l i e r ,  i n  which he  a l s o  n o t e d  t h a t  w e  
o b j e c t  t o ,  which is t h a t  t h e  p r e s i d i n g  o f f i c e r  w i l l ,  a t  
times, p r o v i d e  a d v i c e  on t h e  law t o  t h e  o t h e r  commission 
members. And t h e  q u e s t i o n  i s  how a r e  you g o i n g  t o  keep 
t h a t  from hav ing  more i n f l u e n c e  b e i n g  who t h e  p r e s i d i n g  
o f f i c e r  i s  a n d  h i s  background,  and t h e  i n f l u e n c e  t h a t  
c o u n s e l  s u c h  a s  m y s e l f ,  o r  any  of t h e  o t h e r  d e f e n s e  
c o u n s e l  o r  t h e  p r o s e c u t i o n ,  and how a r e  you go ing  t o  
make t h a t  d e t e r m i n a t i o n  on a n  independen t  b a s i s .  So i f  
you c o u l d  e x p l a i n  t o  u s ,  if you can? 

CM (1,tCol It i s  a v e r y  d i f f i c u l t  o r c h e s t r y  ( s i c ) ,  yes ,  
i t  i s .  I w i l l  t a k e  t h e  f a c t s  a s  you F r e s e n t  them, a p p l y  
them t o  what i s  w r i t t e n  i n  f r o n t  of me a s  t o  t h e  law 
w i t h  my i n t e r p r e t a t i o n ,  how you w i l l   resent i t  as a  
c o u n s e l ,  a l s o  a s  t h e  d e f e n s e  and i f  there ' s  f u r t h e r  
q u e s t i o n s ,  I. w i l l  a s k  C o l o n e l  Brownback f o r  any  f u r t h e r  



clarifications, what I hope to do from the defense and 
also yourselves is helping me with that information as I 
read the law. 

DC (Mr. 3ratell): And are you comfortable or uncomfortable with 
that position for the first time, I assume, in your 
career? 

CM (LtCol I'm comfortable, sir. 

DC (Mr. Dratell): But this is the first time in your career 
you'll be doing that? 

CM (LtCol Yes, sir. 

DC (Mr. Dratell): Now, when you said yesterday, and in your 
questionnaire, that you were concerned about reprisals 
from a1 Qaida, in particular, I think was mentioned; but 
with respect to your role in the commission process -- 
and I want to ask you if that's not an assumption -- 
isn't that an assumptior. that someone like Mr. Hicks has 
something to do with a1 Qaida? Isn't that just 
prejudging him as to his connection or with respect to 
some of the issues in the case? 

CM ( L t C o l  I wouldn't say that, sir. I would just say -- 
when I said "reprisals," I was trying to give an example 
of what I would- be saying. I doni t know who would gibe 
me reprisals. It's a feeling, sir. 

DC (Mr. Dratell): Also in your questionnaire, as was discussed 
yesterday, at some point you expressed an opinion to 
someone in some forum that all of the detainees at 
Guantanamo were terrorists. And I'm curious what the 
basis was for that opinion. 

CM ( L t C o l :  What it asked was had I ever stated that 
opinion prior. I'm trying to be totally honest within 
the questionnaire. When the Guantanamo situation was 
going on a long time ago and, yes, in the past I 
probably said that. I wanted to be totally honest. 
Yes, I have been in conversations because I come from 
Fort Bragg. A lot of soldiers, we've beer. in 
Afghanistan, not myself personally. And those 
conversation have come up, yeah, there was a lot of 
terrorists taken, and they were taken to Guantanamo Bay. 
And I've been in those discussions, sir, and that was 
the context of what it was, nothing specific. 



DC (Mr. Dratell): But I'm just curious what the basis was. How 
did you form that opinion? What information did you 
have to form that opinion? 

CM (LtCol I actually took the opinion from the 
conversations themselves. They were defined as 
terrorists in the conversations, and I used the same 
term, sir. 

DC (Mr. Dratell): And when you say it was just general, I mean 
you understand that you can't generalize in this 
process? 

CM (LtCol Yes, sir, I understand that. 

DC (Mr. Dratell) : And you express it as an opinion that you 
expressed as one time, and I'm getting the sense that 
it's not your opinion now. 

CM [LtCol In retrospect, no. 

DC (Mr. Dratell): And what changed your mind? 

CM ! ~ t C o l  It's a fair term to use, sir. 9ecause there's 
no one -- there's been no due process that's been done 
here, and that's not a fair statement to say. 

DC !Mr. Dratell): And you mentioned due process yesterday. So it 
leads -- actually, it's my next question, which is: How 
would you define "due process"? 

CM (~tCol I see it as justice, I guess, what you would 
say is justice in and under the law in a setting of some 
sort, such as a courtroom. 

DC (Mr. Dratell): And in the context of that definition, does it 
meet your definition of due process if the prosecution 
puts on a witness who reads a statement that was made to 
that witness, but not the person who made the 
statement -- 

P (LtCol Sir, I'm going to object 

PO: Go on. 

DC (Mr. Dratell); -- and the defense does not have an opportunity 
to cross-examine the person who actually said it, the 
conditions under whlch it was made or any potentiel 



motive for the statement, but only the person, for 
example a law enforcement agent would come in? 

PO: Before ou answer the question, let's listen to Colonel 
objection. 

P (LtCol Well, sir, not only was that kind of a long 
question, but it asks for a lot of soeculation. if this 
happens, if that happens. We don't >eel that that's 
tailored to find out whether this witness possesses any 
kind of bias. So it's an argumentative question and 
it's based on speculation. 

PO: Well, I know, but I let Major Mori argue. I might as well 
let Mr. Dratell argue. Presume as a fact that someone 
sits on the stand and reads you a statement. The 
statement is made by a third -- by another party. The 
other party is not here in the courtroom and will never 
be here in the courtroom. The person who's reading it 
said and you ask him, what do you know about that and 
the making of it and the taking of it, and he says, I 
don' t know nothing. 

I believe the question is in two parts. First of all, 
would you be willing to listen to arguments that that 
statement should not be given much weight because you 
don't know how it was made, how it was taken or 
whatever? That's the first part. 

CM (LtCol And the answer to that is, yes, sir 

PO: Okay. The second part was your individual opinion, and if 
you don't feel comfortable rendering it until you've 
been educated in the law by the defense and the trial -- 
they'll certainly understand that -- do you think that's 
fair, using the term as Mr. Dratell has used it as 
"fair" and if you want to wait until they educate you, 
you can wait. 

CM [LtCol I'd like to know more about it, sir, before I 
answer that question. 

DC (Mr. Dratell): Well, I'll add another element. If the defense 
wanted to call the person that made the statement, we 
couldn't because he was either -- we couldn't have 
access to him because he was being detained here or had 
already been released to another country and we couldn't 
bring him back, so all we have was a piece of paper, and 



we couldn't cross-examine a piece of paper. Does that 
meet your definition of due process? 

PO: I f  that were to occur, would you once again listen to 
arguments as to how that should affect the weight? 

CM (LtCol Yes, I would listen to all arguments. 

CC (Mr. Dratell): So may I ask the alternate question, which 
is -- 

PO: Sure, go on 

CC (Mr. Dratell): -- does that meet your definition of due 
process as you've defined it for us? 

CM ( L t C o l  At the time of the example you've given me, 
I'd have to at that time make my decision on argument. 

OC (Mr. Dratell): And would that be the same answer with respect 
to questions of whether or not certain evidence should 
come in because of tb.e way it was obtained? In other 
words, an interrogation technique or questions about the 
applicability of the Geneva Convention, are you saying 
that you would want to wait to see more about that as to 
whether that meets your definition of due process? 

CM (LtCol Yes, sir. 

DC (Mr. Dratell): I have nothing further. Thank you. 

PO: Trial? 

P ( L t C o l  Sir, would you agree to keep an open mind and 
just consider each piece evidence as it comes in, as it 
1s presented to you? 

CM (LtCol Yes, I would. 

P ( L t C o l  Do you understand the questions of counsel at 
this point about what might happen are speculative and 
not necessarily an indication of what may or nay not 
occur in this trial? 

CM (LtCol I understand, sir. 

P (LtCol Thank you. 



PO: Mr. Dratell? 

DC (Mr. Dratell): Nothing. Thank you, Lieutenant Colonel. 

PO: Please toss me your questionnaire and leave the courtroom. 

CM (LtCol Yes, sir. 

PO: Let the record reflect that Colonel h a s  left the 
courtroom. 

Who do you want back for closed, trial? 

P (LtCol Sir, we're not asking for anybody on closed. 

PO: Okay. 

DC (Mr. Dratell We would like Colonel B p l e a s e ,  Colonel ) and Colonel please. 

PO: How l o n g  is it going take you to clear the courtroom, 
trial? 

P (LtCol Ten minutes, sir? 

PO: I don't know, I'm asking 

P (LtCol I'm not sure either, sir. Ten minutes would 
suffice. 

PO: Okay. We'll meet -- what we're going ta do is -- what's 
the matter, Major Mori? 

ADC (Maj Mori): Nothing, sir. 

PO: Okay. We're going to meet at 1400. We'll hear those, and 
we'll hear the challenges in the closed session, then 
we'll open up. If counsel ask lots of questions, we 
wcn't open up for a while. If they don't ask lots of 
questions, we'll open up sooner. I can't say when we'll 
open. 

Court's in recess. 

The Commiss ion  H e a r i n g  recessed a t  1351, 25 A u g u s t  2004  
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The Commissions Hearing was called to order at 1514, 
25 August 2004. 

PO: This commission will come to order. Let the record 
reflect that all parties present when the commission 
recessed are once again present. i am the only member 
present. 

During the closed session defense you made two 
challenges, I'm going to paraphrase them. They are on 
the record but this is iust so oeoole sittina here will 
know. The first challenoe was a challenae for cause 

'YOU feel that his knowledge of 
I - 

2s is such 
ar suited to be a witness than to 

be a member. and further that his links with ~ersonnel 
in theater here such that he could been characterized as 
a victim. Is that correct, generally? 

DC (Mr. Dratell) : Yes. 

PO: Second, you challenged Lieutenant Colonel 
first because of his activities in the a m u s e  
during the time period in question and his knowledge of 
varlous activities and locations that mav come UP later 
in the trial, and additionally because he was on'the 
ground and the locations he was in were such that he 
could well have been a victim if the allegations were to 
be believed. Is that a fair characterization? 

DC (Mr. vratell) : Yes, it is. 

PO: Okay. 

DC (Mr. Dratell): And also we adopted the objections yesterday 
the challenges yesterday from Mr. Hamdan's attorney. 

PO: Okay. Those are the closed challenges. Based on the open 
sesslons you got any challenges, trial? 

P (LtCol No, sir. 

PO: Defense? 

DC (Kr. Dratell): Yes, sir, and if I inay just put on the record 
in the open session so we don't have to resort to a 
classified session -- just to brief to put in the open 



PO: 

DC (Mr. 

Po: 

DC (Mr. 

Po: 

DC (Mr. 

Po: 

DC (Mr. 

session our objection to holding proceedings without 
Mr. Hicks present, which we will brief in a motion with 
respect to any evidentiary matters, but we also object 
to it in the voir dire process. And our challenges, 
first just to restate the challenges made by 
Mr. Hamdan's attorney yesterday. In addition, we 
believe that two of the commissioners are in a 
position -- 

Hold on a second. Let's just start with Do you 
challenge him? 

Dratell) : Yes. 

Why do you ~haller~ge Colonel 

Dratell) : reason as Mr. Hamdan based on the 
SeptemberS;TYh visit, the emotions that raised, and the 
ability to segregate that from the issues in the case. 

Okay, that's r i T h l ?  You already have a closed 
challenge. You have an open challenge against him? 

Dratell.): Yes, sir. Essentially that even from his open 
session his knowledge of the specific facts is too much 
knowledge of the specific Eacts for him to be a -- 
essentially a juror, he is more suitable as a witness. 
And also just his involvement suggests bias and I would 
analogize it to a situation here where you have a -- 
someone who was in charge of prisoner movement for tho 
Bureau of Prisons and was involved in transporting 
defendants from one to another according to certain 
criteria and according to certain standards and did 
that, then you are asking that person to be a jury for a 
specific person whom he remembers, and he said that in 
open session. 

Okay. That is w w 
Dratell): Not with respect to Not with respect 

to Colonel B 
No challenge to 

. Dratell) : Colonel -- 

Just a second. m 



DC (Mr. Dratell): Again with respecr to his -- too much 
knowledge. 

PO: 

DC (Mr. 

PO: 

DC (Nr. 

Po: 

DC (Mr. 

PO: 

DC (Mr. 

Practically the same thing as the closed challenge? 

Dratell): That is correct. 

Okay. 

Dratell): On both rounds and also -- I should say also 
with Colonel &with the victim part and the 
context of the command structure, we would add as an 
open -- based on the open record as well 
Okay. 

Dratell) : And with respect to Colonel his 
involvement in the theater and in the operations it is 
like having someone who is assigned to a task force to 
investigate a situation and he doesn't personally arrest 
or target a particular defendant, but we worked on the 
whole investigation, and now you are asking him to come 
in and sit on a jury to determine whether that person is 
guilty or not guilty. 

That's and now we get You have a 
challenge on him? 

Dratell) : Yes. With Lieutenant Colonel is the 
same as yesterday essentially with respect to the 
motions and I think that this is a situation that he 
and -- and I appreciate his honesty, and I appreciate 
his effort, and his notable desire to do his duty, but I 
just do not believe that he is correctly anticipating 
what is going to be required of him in terms of the 
emotional aspect of it. And I don't believe that he can 
give an adequate assurance based on his lack of 
experience in so many of these areas, in making so many 
of these determinations that he cannot adequately give 
an assurance that he can avoid letting that emotion 
intrude upon his duty in this commi.ssion. 

Okay. Trial? 

. Dratelli: I also have -- I iust have one other - I have 
another challenge as to --.well, I grouped them 
differently, but I enumerate the articular 
commissioners. With respect to -- Colonel - 



and Colonel s p e c i f i c a l l y  that what we are asking 
them to do at this staae is to essentiallv override - -  - 

thinys that they did for cither months or' ears in the 
context of what rhey were doing. colonel 
specifically said this morning in open session about 
once the question of the ~eneva Convention applying even 
though it wasn't his decision once that had been blessed 
he carried it out. And what we are asking now to a 
certain extent is that it was all wrong, and he was 
wrong, and his superiors were wrong, and we are asking 
him to do something that you can ask a juror to do 
legitimately. 

The same with are Colonel w i t h  respect to same 
types of issues, ROES, things like that. 1 just don't 
see how you could put them in the position of having to 
sort of -- it is a referendum on their conduct and the 
conduct of their chain of command during a period of 
time when they were actively involved in this, and 1 
think it is just too close for it to be objective. 

And we have two challengcs that go to all -- that go to 
the entire panel. One, is that the panel should be 
disqualified because of lack of legal training. We 
think it creates -- 

PO: I am not going to accept that challenge. You may brief 
it. Okay. That is not a challenge. No. I not am 
golng to listen. Move on. 

DC (Mr. Dratell): You said you wanted us to brief it: we will 
brief it. I think that we can make it part of the 
context of how we brief the question of the presiding 
officer providing legal advice to the non-lawyers to the 
other non-lawyers. 

PO : Great. Put it in. 

DC (Mr. Dratell): We will include it in that context. Another 
across the board challenge is we believe that no panel 
of commissioners should hear more than one case, and we 
think that by having them here and making determinations 
runs which trial first, second or third. The motions 
wiil be proceeding simultaneously and we think that it 
is inappropriate given the experience, and given what is 
involved in questions of law and questions of fact, 
mixed questions of law and fact, that they should not be 
required, and we think that it is inappropriate, and 



will be unfair, and beyond the scope of their 
capability. Without any disparagement to them, I think 
it is beyond the scope of anyone's capability to be a 
juror in two cases like this. 

PO: Okay. Brief that. 

DC (Mr. Dratell): Okay. 

PO: No, I mean that's the motion on the structure. Once again 
that has nothing to do with the challenge to the jurors. 
It just doesn't. Go on. 

P (LtCol Yes, sir. Sir, the attacks of September llth 
2001 had a huge impact on the United States military. 
To try to find a panel Ejiat is not impacted by those 
attacks of September 11 is just not the appropriate 
standard. It affects many, many people in the United 
States military. The standard should come back to what 
it is. Whether there is good cause to believe that the 
member cannot perform fairly and impartidlly in 
according a full and fair trial. All of these members 
have demonstrated very clearly chat what we have is a 
very experienced, a very knowledgeable and verv fail 
Fanel, that they can be independent; and we believe that 
none of the challenges for cause should be granted. 

As to Colonel w h o  visited the world trade center 
site once, on questioning about it, he does not equate 
that to this trial. He will consider t.he accused's 
guilt or innocence based on the evidence :hat is put 
before him. He does not feel any anger towards the 
accused because of those events. He does not equate the 
two. 

Colonel s e r v e d  in Tampa, Florida as a senior 
military officer. And in picking the best military 
officers there are, the best and the brightest, you find 
some that do have jobs that put them in positions to 
know about operations and who have been involved in 
operations. That does not disqualify him or any of 
these members. The fact is that he does not know the 
accused. He was not in the same area where the accused 
was when his alleged activities where taking place. In 
fact, the only extent to which he knows him, quote, 
unquote, would be that his name was on list of people 
who were being rtoved: and simply his role was 
logistical. He does not answer to ROES or the success 



or failure of operations that were going on. Ee was the 
logistics person who was seeing a manifest as it moved 
on. That does not disqualify him. 

Sir the same we would say for Lieutenant Colonel 
t h a t  he was not in the direct area of the 
accused. He does not know the accused. The fact that 
he knows generally about operations in-would 
put him in a category with a lot of military officers. 
Sir, Lieutenant Colonel w e  believe as he 
answered the questions demonstrates that the emotions he 

are natural emotions to an attack such as September 
; but that he is a professional and that he can set 

those aside and be fair. Thank you, sir. 

PO: Mr. Dratell, you want to say anything? 

DC (Mr. Dratell): Just that with respect to -- I think that -- it 
is inconceivable to me that the United States military 
cannot find a panel of five that does not include two 
persons so intimately involved that that's what the 
prosecution is suggesting. I think that :t is 
inconceivable that there can't be two others who are not 

in the specific facts and 
with that kind of specialized 

knowledge to sit on this case and be objective and fair. 
I think it would be impartial or fair otherwise; and 
with respect to Colonel o b v i o u s l y ,  as I noted 
before, we adopted the record from yesterday. And sir, 
you have already referred that to the appointing 
authority based on that record so -- 

PO: ho, no. I have -- yesterday, I said I would refer the 
challenges made in the case of Hamdan. Today we 
incorporated -- whatever -- and we go back, whatever 1 
told Gunny to put in the record. You the3 said you 
wanted to ado t Commander Swift's challenge against 
Colonel & I didn't say you adopted it, you did. 

DC (Mr. Dratell): No, no -- yes. 
PO: Okay 

3C (Mr. Drztell): I know what I am saying, but I think if you 
refer to yesterday there is no basis not to refer it 
today. It is the same situation. 

PO: Okay. Well, I am going to refer it. 



DC (Mr. Dratell): Okay. I am just answering the argument of the 
prosecution. 

PO: Thank you. Okay. Major Mori, how many things I told you 
to brief now -- well, no, I mean we started off and you 
got to brief the standard that the appointing authority 
should use; right? 

ADC (Maj Mori) : Yes, sir. 

PO: And then you are going to brief whether there should be a 
lawyer on the panel at all; rlght? 

ADC (Maj Mori) : Yes, sir. 

PO: And then you are going to brief the two motions that -- 
well, the two challenges that Mr. Dratell made; right? 
Remember those last two? 

ADC (Maj Mori) : Yes, sir. 

PO: And that is all part of the stuff that's going to go up to 
the appointing authority because all those things are 
things you want considered: right? 

ADC (Maj Mori) : Yes, sir. 

P3: And do you remember what the dates are for those. 

ADC (Maj Mori) : Those are -- 

PO: Have you forgotten? 

ADC (Maj Mori): No, sir. Those are 1 October -- 

PO: No, no. This is 7 September for the motions. You give 
them to the trial or the prosecution. '?he prosecution 
will respond to you and send them up to Mr. Altenburg. 
The reason is because if he is going to make -- you are 
challenging the structure of the selection process; and 
he is going to need your informed views on those things. 

DC (Mr. Dratell): I have no problem with that. I just think that 
because we have multiplied the responsibilities here and 
some of us are going to be getting back to our offices 
at certain times by the end of the week, I just ask for 
a day or two more since we have added to -- 



PO: Well, t h a t ' s  why I gave  you -- I mean, no. I was g o i n g  t o  
w r i t e  down t h e  w e e k  from t o d a y ,  b u t  I d i d n ' t .  I w r o t e  
down two weeks from t o d a y .  

DC (Mr. D r a t e l l )  : Okay. 

ADC (Maj Mori): S i r ,  i f  w e  c o u l d  l e a v e  o f f  t h e  s t r u c t u r a l  
c h a l l e n g e s  b e c a u s e  t h a t  would p r o b a b l y  be an  i s s u e  we 
c o u l d  d e a l  w i t h  t h e  a c t u a l  members? 

PO: So you a r e  g o i n g  dump t h e  t h i n g  t h a t  t h e r e  i s  -- which 
o n e s  a r e  you g o i n g  -- 

ADC (Maj M o r i ) :  We would s a v e  t h a t  t o  b r i e f  a l o n g  w i t h  o u r  
r e g u l a r  mot ions  when w e  a t t a c k  t h e  whole s t r u c t u r e  of  
t h e  commission.  

PO: T h a t ' s  f i n e .  You *A1 unders tood  what t h e y  a r e  g o i n g  t o  b e  
p r o v i d i n g  by t h e  7' ? 

P (LtCol  Yes, s i r .  

Po: Good. 

Okay. I c o n s i d e r e d  t h e  c h a l l e n g e s .  L ike  I t o l d  you 
b e f o r e  I am go ing  t o  fo rward  a t r a n s c r i p t  o f  v o i r  d i r e ,  
t h e  t r a n s c r i p t  of y e s t e r d a y ' s  v o i r  d i r e ,  t h e  c h a l l e n g e  
p r o c e d u r e ,  t h e  members q u e s t i o n n a i r e ,  my i n f o r m a t i o n ,  
a l l  up t o  M r .  A l t enburg  f o r  h i s  c t i o n .  I hope t o  g e t  
a l l  t h a t  s t u f f  t o  him by t h e  lot '  s o  you a l l  c a n  g e t  
a c t i o n  moving. Under t h e  p r o v i s i o n s  of  t h e  MCI I am n o t  
go ing  t o  h o l d  t h e  p r o c e e d i n g  i n  abeyance .  Please c a l l  
t h e  members. 

P l e a s e  be s e a t e d .  

The commission w i l l  come t o  o r d e r .  Let t h e  r e c o r d  
r e f l e c t  a l l  p a r t i e s  p r e s e n t  when t h e  commission r e c e s s e d  
a r e  once  a g a i n  p r e s e n t .  The members a r e  p r e s e n t .  

Members, you r e c e i v e d  b o t h  by e-mai l  and by my hand ing  
i t  t o  you, o r  someone else handing you,  c e r t a i n  w r i t t e n  
i n s t r u c t i o n s  c o n c e r n i n g  a d m i n i s t r a t i v e  m a t t e r s  which a r e  
ncw b e i n g  h a r k e d  a s  t h e  n e x t  RE i n  sequence ,  1 4 .  

O b j e c t i o n s  t o  t h o s e  p r e l i m i n a r y  i n s t r u c t i o n s ,  d e f e n s e ?  

DC ( M r .  D r a t e l l ) :  No. s i r .  



sir. 

PO: Okay. Members, I have been appointed as the presiding 
officer. 03 Monday you got all the commission orders, 
the directives, :he instructions, except for MCI 
Number 8 .  Those instructions and references app;y to 
all the cases in which you may be a commission member. 
I am charged with certain duties. I preside over the 
commission proceeding during open and closed sessions. 
As the only lawyer appointed to the commission, I will 
instruct you on the law. 

However, the President has decided that the cornmission 
will decide all questions of law and fact. You are not 
bound to accept the laws as given to you by me. You can 
accept the law as argued to you by counsel, whether by 
briefs, or in motions, or attachments. It is also given 
to you by me in instructions. If you have questions on 
the law when we are sitting in the commission hearlng, 
you may ask counsel questions about whatever it i s  they 
are arguing. 

We are not going to discuss the cases with anyone 
including ourselves, including recesses or adjournments. 
Whcn we are meeting in closed conference, then we will 
discuss it. We will only consider evidence properly 
admitted before the commission. You are not going to 
consider any other accounts or anything you may have 
learned in a past life. 

You may not discuss the proceedings of this commission 
with anyone who is not a member of the panel. If anyone 
attempts to do it, tell them to stop, notify me; and I 
will make sure appropriate action is taken. When we are 
closed to deliberate, we alone will be present. Each of 
us has an equal voice and vote in deciding and 
discussing all issues submitted to us. As presidinq 
officer, I will preside over the closed conference 
deliberations and I will speak for the comlssion in 
announcing results. 

Outside influence from superiors in the governmental 
chain will not be tolerated. If anyone tries to 
influence you in any way, notify me immediately and 
appropriate action will be taken. No one in your chain, 
or in any other chain, can reprimand you or do anything 
to you for your actions on this commission. Some of you 
may serve as members, or alternate member, on zore than 



one case. If you do so, each case is separate. YOU 
have got to keep the facts and the law cf each case 
separate. We are giving you binders to keep the notes 
in different cases, mark the notes. You all also have a 
security arrangement arcund the courtroom, around the 
building rather, within the buil~ding, and in the 
courtroom. The operational commander made those 
decisions. We are required to foliow those decisions 
because he owns the building. You may not infer or 
conclude from the security arrangements that the accused 
is guilty of any offense or that he is dangerous. 
Security arrangements are not part of evidence. 

C o l o n e l  you have been designated an alternate 
member; and you will become a member if there is a 
vacancy that needs to be filled. You will attend all 
open sessions, but you will not be present for closed 
conferences or deliberations and you may not vote on any 
matter. You will. attend all opened ar.d closed 
sessions -- excuse me, but you will not be present for 
any closed conferences or de1iberatior.s. You may not 
vote on any matter unless you become a member. 

Merrbers, you are not authorized to reveal your vote or 
the factors that led to your vote or reveal the vote or 
comments of another member when it comes to deliberation 
on findlngs or, if necessary, on sentence. This is a 
lawful order from me to you. You may only reveal such 
matters if required to do so by a superior competent 
authority in the military corrmission process or by a 
U.S. federal court. This order is continuing and does 
not expire. 

It is important that you all keep up your appearance and 
demeanor. If you have got a problem, you need a break, 
let me know and we will take care of it. All members 
understand those instructions? Apparently so. 

Counsel for both sides understand the provisions of the 
MCO Number 1 concerning protected informatior? 

DC (Mr. Dratell): Sir, if I may? I was confused before about the 
particular place where we were in the instruction. It 
is not a surprise, I don't think, to the presiding 
officer but we did have an objection to one sentence 
that is going to be subject of our brief to that 
particular instruction about the advice -- 



M J :  Well, make i t .  

DC ( M r .  D r a t e l l )  : -- w e l l ,  about  t h e  a d v i c e  -- a b o u t  t h e  
a d v i c e  -- g i v i n g  a d v i c e  t o  t h e  commission.  

PO: You a l r e a d y  made t h e  o b j e c t i o n .  

DC (Mr. D r a t e l l ) :  No, I u n d e r s t a n d ;  b u t  s i n c e  you a r e  g i v i n g  t h e  
i n s t r u c t i o n  a g a i n ,  I j u s t  wanted t o  make s u r e  t h a t  i t  
was c l e a r .  

PO: Okay. You a l l  remember t h i s  morning I a d v i s e d  you t h a t  
t h e y  had made a n  o b l e c t i o n  and t h a t  t h e y  a r e  g o i n g  t o  
f i l e  a  b r i e f ;  r i g h t ?  Okay, there .  

DC ( M r .  D r a t e l l ) :  Thank you. 

PO: Yes, t h a t ' s  f i n e .  I j u s t  t h o u g h t  I covered  it  t h i s  
morning.  

Okay. Counsel  f o r  b o t h  s i d e s  u n d e r s t a n d  t h e  p r o v i s i o n s  
o f  MCO-1 c o v e r i n g  p r o t e c t e d  i n f o r m a t i o n .  T r i a l ?  

P (LtCol  Yes, s i r .  

PO: Defense? 

DC ( M r .  D r a t e l l ! :  Yes, s i r .  

PO: A s  soon  a s  p r a c t i c a l ,  n o t i f y  m e  of any i n t e n t  t o  o f f e r  
e v i d e n c e  i n v o l v i n g  p r o t e c t i v e  i n f o r m a t i o n  s o  w e  may need 
t o  c l o s e  t h e  cour t room;  r i g h t ?  

P ( ~ t c o l  Yes, s i r .  

DC (Mr. D r a t e l l )  : Yes, s i r .  

PO: R i g h t .  Okay, r i g h t  now i s  t h e r e  any i s s u e  r e l a t i n g  t o  t h e  
p r o t e c t i o n  of  w i t n e s s e s  t h a t  w e  g o t  t o  t a k e  up? 

P  (L tCol  No, s i r .  

DC ( M r .  Dratell) : No, s i r .  

PO: I f  t h e r e  are any p r o t e c t i v e  o r d e r  i s s u e s  o r  t h i n g s  l i k e  
t h a c ,  we w i l l  s o l v e  them b e f o r e  t h e  c o u n s e l  i n  t h i s  c a s e  
l e a v e  t h e  i s l a n d ,  w o n ' t  we? 



P (LtCol Yes, sir. 

DC (Mr. Dratell.): Yes, sir. 

PO: Good. I will be on a plane; you all will be here. We 
will solve them. 

Okay. I am required by MCO-1 to consider the safety of 
witnesses and others of these proceedings. Both 
counsel, you got a duty to notify me if you got any 
issues about witness safety. 

Both last night and this morning, counsel for both sides 
and I met and we had a couple conferences in which we 
discussed various matters that are going to go on today. 
We are going to go into them today, right now; and r am 
going to cover what I thought was important. If I dan't 
cover something that you all think is important, tell 
me. 

Major Mori, do you have any notice of motions you would 
like to advise the panel on? 

ADC ( M a j  Mori) : Yes, sir, L do. 

PO: Okay. Well then, speak slowly please. 

ADC (Maj Mori): Yes, sir. The defense would g i v e  notice of 
motions jurisdictional style and motions to dismiss for 
lack of jurisdiction and that the appointing authority 
is not authorized to appoint or convene a military 
commission and the military comrnisslon lacks 
jurisdiction to convene at Guantanamo Bay. 

PO: Okay. 

A 3 C  (Maj Mori) : That the lack of jurisdiction, that the 
Preside~t's military order creating this military 
commission is invalid. 

PO: Okay. 

ADC (Maj Mori): Lack of jurisdiction because the charges against 
Mr. Hicks are not law or  war violations or other crimes 
triable by a military commission. 

PO: Okay. 



Ar)c (Maj Mori): Lack of jurisd~ction because the commission fails 
to provide the required protections for an accused's 
individual in a criminal trial under international law. 

PO: Because of the commission process? 

ADC (Maj Mori): Commission process, that is correct, yes, sir. 
Not the commission members, but the commission process. 

PO : Okay. 

ADC (Maj Mori): The motion to dismiss lacks jurisdiction because 
the commission violates equal protection under the U.S. 
Constitution and international law and that it 
applies -- t.he comqission process only applies to 
non-U. S. citizens. 

PO: Okay. 

ADC (Maj Mori): The commission lacks jurisdiction because the 
commission is not an independent tribunal. It is not a 
structural challenge, sir. The motion to dismiss all 
charges as they fail to state an offense. Lack of 
jurisdiction over conduct occurring before the beginning 
of the armed conflict into -- in Afghanistan as the 
commission would only have jurisdiction when an armed 
conflict in violation of the laws of war. 

PO: Okay. 

ADC (Maj Mori): That the commission lacks personal jurisdiction 
over Mr. Hicks, an Australian citizen, who resided 
outside of the U.S. and whose conduct has no nexus to 
the U.S. Motion to dismiss for lack of speedy trial. 
Motion to dismiss for imposition of pretrial punishment. 
Motion to dismiss for lack of jurisdiction because 
Mr. Hicks is entitled to the presumption, status and 
prisoner of war and must be tried for any crime he may 
have committed in a system equal to a court-martial. 
Motion to dismiss for unlawful command influence. 
Motion addressing the presiding officer's role in 
providing legal advice to the other members and the role 
of an attorney on the commission. Motion to dismiss for 
improper referral of the charges as members below the 
pay grade of 0-4 are systematically excluded from the 
selection process to serve on the commission. A motion 
for a bill of particulars. We also would ask, sir, that 
the ability to amend or add any motion or withdraw any 



motion prior to the due date set by the commission, sir, 
for motions. 

PO: Okay. Are you going to give a copy -- just a written copy 
of that to the trial and us? 

ADC (Maj Mori) : Yes, sir, I can. 

PO: I would appreciate that. 

Okay. On your motion for a bill of particulars, with 
that motion alone, ou are going to provide the motion 
to trial by the 15tx of Septe Trial is going to 
give you a response by the 29'':i Septembef; and you are 
going to file your reply, if any, by the 6 of October; 
right? 

ADC (Maj Mori) : Yes, sir. 

PO: Okay. 

ADC (Maj Mori): We can meet those deadlines, sir. 

PO: It's what you agreed to yesterday. 

ADC (Maj Mori) : That's fine, that's fine. 

PO: Okay. On the other motions you named, two of them 
specifically are going to go up now on the times I gave 
you earlier because it is going to get to Mr. Altenburg 
so he can do the challenges; right? 

ADC (Maj Mori) : Okay. 

PO: So we got rid of the BOP and we got rld of the challenge 
questions. On the other ~otions, you are going to 
provide m tions by the lS of October. Trial, respond 
by the 15?h of Octob r and defense wlll then reply if 
necessary by the 22"' of October: right? 

ADC (Maj Mori): Yes, sir. 

PO: Okay. Defense, yoo made a motion for a continuance in 
which you requested that the court hold proceedings in 
abeyance pending various diplomatic discussions between 
the United States and Great Britain which might have an 
affect upon your client. Without going any further, did 
you make that motion? 



ADC (Maj Mori): Yes, sir. The defense did and provided it to 
the -- 

PO: Did you make the motion? 

ADC (Maj Mori): Yes, sir. 

PO: Thank you. However, you are willing to -- despite that, 
you are willing to proceed on the stuff we have already 
talked about as long as we don't get into the actual 
trial on the merits; right? 

ADC (Maj Mori) : Yes, sir. 

PO: With that caveat, do you feel compelled to argue about a 
motion for continuance at this time? 

PO: Thank you, I appreciate that. In that case we won't rule 
until necessary on the motion for continuance. In 
connection with -- what? 

ADC (Maj Mori): Sir, I was just going to say that motion -- that 
request for continuance has been provided to the court 
reporter and should be marked as the next review 
exhibit, sir. 

PO: Do you have your response up there? 

P ( L t C o l  We do have a response, sir. 

PO: Okay. Well, give them to the court reporter and we can 
mark them both as the next two. 

Review Exhibits 15 and 16 were marked for the record. 

P (LtCol Yes, sir. 

PO: In connection with these motions that are going to be 
addressed to the commission, not the ones -- the briefs 
th t are going to Mr. Altenburg by the -- how about the 
1'' of October? The commission .would like you to, both 
sides to file briefs with the commission on the issue of 
do all these motions have to be certified to 
Mr. Altenburg? To the appointing authority? Just on 
the jurisdictional ones and specifically on the 
provision of MCO-1 Section 4 (A) (5) ( D ) ,  do all 



interlocutory questions that could or really could 
terminate the proceedings have to be certified or just 
ones in which our ruling is about to terminate 
proceedings? 

Got any questions on that, trial? 

P (Ltcol None. 

PO: Defense? 

ADC (Maj Mori): None from the defense, sir. 

PO: Okay. Either side got any objections to the POMs? 

P (LtCoL No, sir. 

DC (Mr. Dratell): Not at this time. We will submit those in 
writing if we have them, sir. 

PO: By when? 

DC (Mr. Dratell) : This 1 October. 

PO: I would like to use them to get the motion practlce and 
the things done. We are not talking about a motion 
to -- I want an objection -- 15 September? 

DC :Mr. Dratell) : 15 September is great. 

PO: Through motions and discussions, I have learned that there 
are c0ncerr.s about the communications with the office of 
the appointing authority. Does either counsel or either 
side object if the presiding officer requests 
interpretations of the MCO or the MCIs in the appointing 
authority's area of interest directly by e-mail from the 
presiding officer to the appointing authority after 
notice to counsel and providing counsel with the 
opportunity to brief the issue? 

P (LtCol No, sir. 

DC (Mr. Dratell) : No, sir. 

PO: We set last night -- well, agreed last night on a trial 
date in this case of the 10 of January; correct, 
trial? 



P (L tCol  - Yes, s i r .  

PO: B e f o r e  I go ,  do you want a chance  t o  s t a n d  up and a r g u e  
t h a t  I s h o u l d  s o o n e r ?  

P  (L tCol  S i r ,  we have d i s c u s s e d  i t .  

PO: Well ,  no.  No, we a r e  r i g h t  h e r e .  Do you want t o  a r g u e ?  
You c a n  a r g u e .  

P  ( L t C o l  We d o n ' t  need t o  a r g u e ,  s i r .  

PO: Okay, l o t h  of J a n u a r y ;  r i g h t ?  

DC ( M r .  D r a t e l l )  : C o r r e c t ,  s i r .  

PO: Okay. Recogn iz ing  t h a t  w e  have your  mot ion  o f  c o n t i n u a n c e  
and we w i l l  have o t h e r  r h i n g s  coming on a n d  t h i n q s  t h a t  
may happen.  

Now, w e  g o t  a  l o t  f mot ions  h e r e .  So w e  set a  mot ions  
h e a r i n g  f o r  t h e  2"' o f  November r i g h t  h e r e ;  r i g h t ?  

DC (Mr. D r a t e l l )  : C o r r e c t ,  s i r .  

ADC (Maj M o r i ) :  Yes, s i r .  

PO: Major Mori had t h a t  t h o u s a n d  y a r d  s t  re. I was making 
s u r e  h c  was l o o k i n g  a t  m e .  Okay, 2"' of  November h e r e  
f o r  mot ions  h e a r i n g .  Did I f o r g e t  t o  c o v e r  a n y t h i n g ?  

AP (Maj No, s i r .  

OC ( M r .  D r a t e l l ) :  Nothing t h a t  I can  see, Your Honor. 

PO: Accused and c o u n s e l ,  p l e a s e  r ise.  

Mr. David Hicks ,  I now a s k  you how d o  you p l e a d ?  

ACC : S i r ,  

To all the charges, not guilty. 

PO: Thank you, p l e a s e  b e  s e a t e d .  Nothing f u r t h e r  from e i t h e r  
s i  e.  T h i s  c o u r t  i s  i n  recess and a r e  t o  meet on t h e  
2"' of November o r  on c a l l .  

The Commission H e a r i n g  r e c e s s e d  a t  1 5 4 9 ,  25 A u g u s t  2004. 
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The Contmi.vsion Hearing Ivaq called to order a1 1301, 1 November 2001. 

PO: The Commission is called to order. 

P ( L . ~ C O I  A l l  parties present when the Commission recessed on 25 
Au ust 2004 are once again resent with the following exce tions: Colonel 

h i e u t e n a n t  ~olonel" Lieutenant Colonel 
been permanently excused by the Appointing Authority. 

*have all 

The court reporter is Sergeant U.S. Marine Corps, who 
has previously been sworn. Bailiff. h a s  Sergeant 
previously been sworn. Security ofticeer Mr. has previously 
been sworn. 

PO: The absent members and alternate member were permanently excused by 
the Appointing Authority during his action on challenges. Their permanent 
excusal is reflected in RE -- 

P ( L ~ C O I  Fifty, sir. 

PO: --fifty. The three remaining members fulfill the requirements o f  MCO I 
Section 4(a). 

Okay. Mr. Dratel, before you say anything, prior to the start o f  this session, 
we had an MCI 8-5 conference, present which were the defense counsel, 
trial counsel, and the Presiding Officer. At that session we covered a lot o f  
things which we're going to handle during the course of the sessions this 
week. If either side believes that we went over things that we don't handle, 
please advise the Commission. 

Okay. Now on the --among the many matters we covered, the first thing 
was the burden of persuasion and motions practice. As a general rule, the 
burden of persuasion is on the moving party. If, during this case, any 
moving party believes that the burden o f  persuasion wil l  shift or has shifted 
to the opposing side. the moving party has an obligation to so advise the 
Commission. Any questions on that, trial? 

P ( L ~ C ~ I  NO. sir 

PO: Defense? 

DC (Mr. Dratel): No. Colonel 

PO: Counsel may wish, but are neither encouraged, nor required to provide the 
Con~mission with draft findings o f  fact and conclusions o f  law for any 
particular motion. If counsel so intend, they'll advise the Commission 



during their portion o f  the argument. Such matters will be provided to 
opposing counsel within 24 hours of the argument. Opposing counsel will 
have 48 hours from the time o f  receipt to comment thereon prior to the 
matters being submitted to the Commission unless I grant a delay. A l l  
counsel should note the Commission i s  not required to wait for any such 
matters prior to making a decision or issuing a ruling. 

Comments. trial, defense? 

P ( L ~ C O I N O ,  sir. 

DC (Mr. Dratel): Just that the defense takes the position that we just want to make clear 
that we -- we think that the findings o f  fact and conclusion o f  law that arc 
submitted by either side should not impair the Commission's independent 
review and its independent reaching o f  findings o f  fact in conclusions o f  
law. It's not going to be a contest between one and the other, but the 
Commission needs to make its decision based on its own review and not 
necessarily choose between one o f  the other. 

PO: Okay. Now. Mr. Dratel, now that I've said that, you can proceed with your 
motion. You got a Defense Motion 37 that's been marked as RE'? 

DC (Mr. Dratel): I'm not sure o f  the RE number. Your Honor. 

PO: Just a second, Mr. Dratel. 

DC (Mr. Dratel): Yes, sir 

PO: Okay. Thirty-seven has been marked as 54-A. 

DC (Mr. Dratel): Thank you, Colonel. Our motion i s  to dismiss the charges, and to 
essentially refer this matter to the Appointing Authority, and I ' l l  get to the 
second part later when we address that. But the failure to appoint an 
alternate upon the elimination ofthe members from the panel. including the 
alternate, i s  a clear violation of MCO -- Military Commission Order number 
I. section 4(A), capital A, 2. And that section says that the Appointing 
Authority shall appoint an alternate and that i s  mandatory and not 
discretionary. In this instance, the alternate has been excused. 

There has not been an alternate appointed to replace the alternate that was 
excused. And 1 -- it's obviously imperative that the Commission follo- it's 
own rules in something so fundamental as the composition o f  the panel, and 
there is a tremendous practical importance as well and potential prejudice 
with respect to the failure to follow this rule, which i s  that we could embark 
on -- on proceedings and deliberations and even decisions, and then find 
that we have a problem with a specific member. whether it be some 



incapacity, either in one form or another. that c o ~ ~ l d  then reduce the panel 
below three, and then we would have to put someone on in the middle. And 
I think that would taint and essentially disqualify and undermine the 
integrity of the whole panel if we had to do that. 

So I think there's a great practical importance for -- in adhering to these 
rules in addition to the simple procedural fact that this is a very, very clear 
and unambiguous statement of the rule in 4(A)2, and has not been complied 
with in this instance, and needs to be complied with. 

The second part o f D  37, our motion, is that by excusing two members -- 
leaving out the alternate at this point -- but of the original four members 
plus the Presiding Officer, two members have been excused. So now --we 
no\\' have, instead of a five-member Commission, it is only a three-member 
Commission, and that works to the significant detriment of Mr. Hicks. 

And -- andJust as a threshold matter. that nu~nber, while it is permitted in 
the MCO, is not consistent. In fact, it is contrary to the UCMJ and the 
enabling legislation that permits these Co~nmissions to operate. and cannot 
be contrary or inconsistent -- contrary to or inconsistent with the 1JCMJ. 

And inconsistent with the UCMJ, Section 816, which is Article 16 and it 
conflicts with a general court-martial, which is one in the military which 
would expose the defendant to at least a year of confinement, requires a 
five-member Commission. And in this case what we have is a potential life 
sentence for Mr. Hicks. So just as a matter of compliance with the UCMJ, 
this Commission is out of compliance as a three-member Commission as 
opposed to a five-member Commission. 

In addition, another part of enabling legislation says that the rules for 
Commission must be uniform, and I will get to that in a minute as to why 
this particular Commission, as a three-member Commission, is not a 
uniform application of the rules. 

The additional Commission being constituted as -- with five commissioners, 
1 think, is a more than tacit -- I think it is an explicit acknowledgement that 
five is the appropriate number -- the appropriate minimum number for a 
case of this magnitude, where the defendant faces a potential life sentence. 
And to now reduce that is not only against -- it's not only against the rules 
and contrary to UCMJ, but it's also inherently unfair. And if the purpose, as 
the President's niilitary order sets forth. is to provide a full and fair 
proceeding for Mr. Hicks, this Commission. as a three-member 
Commission, does not provide that. And I think that's found not only with 
respect to the UCMJ. but also the factors that I am going to lay out right 
now that the UCMJ recognizes that a case of this magnitude, where the 
defendant is exposed to more than a year sentence, requires a tive-member 



Commission, 

But just to look at some other factors, in terms o f  -- tirst, the numerical 
advantage that the prosecution gains from the reduction from a five-member 
Commissioti to a three-member Commission. First i s  that, the number o f  
votes required to acquit from a three-member Commission i s  exactly the 
same votes required to acquit in a five-member Commission: two votes. 
Since it i s  a two-thirds majority that controls and require for a verdict in a 
five-member Commission, two votes would be more be more than 
one-third, therefore there would be an acquittal. It would be three to two. 

In  a three-person Commission, you're still required to have two votes to 
acquit, but let's look at the burden on the prosecution. The burden on the 
prosecution i s  half in a three-member Commission. Rather than four votes 
to convict, which you need -- which prosecution would need to overcome 
the two-thirds threshold -- in a five-member Commission here. the 
prosecution would only need two members. So the prosecution's burden is 
half. The defense remains the same, inequitable. And I think that i s  
implicit in the -- in why the five-member Commission, again, was 
constituted in the first place. why it's required under the UCMJ. 

Second, and in terms -- in this context ofthe uniform part of it, this 836(b) 
o f  the UCMS, in failing to replace the other two members, and in failing to 
appoint an alternate, what you have i s  a three-member Commission for this 
case. But in the same opinion, the Appointing Authority stated that 
replacement members for two other defendants facing Co~nmissions wil l  be 
appointed, al Qosi and al Bahlul. Those two defendants wil l  have 
replacement Commissions, they will have the five person Commission. 

That i s  not a uniform application o f  these rules. That i s  inequitable for Mr. 
Hicks. He is facing the same punishment and penalties. and essentially the 
same charged offenses as they are. I s  he not being afforded the same rights 
that he has under the UCMS and rights that would give him full and fair 
proceeding? 

The Appointing Authority does not state a reason or rationale for making 
this distinction, making any o f  the distinctions. Wh) three instead o f  five'? 
Why three instead o f  the five in the UCMJ'? Why three instead o f  the five 
that we had initially? Why three for Mr. Hicks and five for the other two 
defendants? There is no rationale in the Appointing Authority's decision. 

If the basis -- if the only basis i s  haste and expedition to get these processes 
moving, then I think that i s  unfair, because i t  i s  not a full and fair 
proceeding. It's merely a swifi proceeding. And those are not the same 
thing, and what we need here i s  a full and fair proceeding. The net result o f  
a three-member Commission as opposed to a five-member Commission, is 



to penalize Mr.  Hicks for exercising his rights to challenge Coinmission 
members who ought not serve. And even the prosecution agrees to a certain 
extent, with respect to some ofthe members excused. The Presiding 
Officer agreed in his recommendation to the Appointing Authority. 

So what i s  happening now i s  Mr. Hicks has been penalized. In the wa>s 
that I've described, he has been penalized for exercising that right. So lie 
had this Hobson's choice which he didn't even realize at the time; which is, 
have a Commission with five members, some o f  whom ought not serve, or 
go with a Commission that i s  below the standard for cases o f  this 
magnitude. And I submit that i s  not a full a fair proceeding if he i s  
penalized that way. 

And another aspect o f  it, 1 think, which has to be addressed and considered 
i s  that with a five-member Commission, with four nonlawyers and one 
lawyer -- the lawyer being the Presiding Officer, also a retired mil i taq 
judge -- the influence o f  one person in a five-member Commission with 
four nonlawyers i s  less than in a three-member Commission with two 
nonlawyers. A l l  it takes now is  one person to be influenced by the 
Presiding Officer's opinion, experience, expertise, and matters o f  law. 
Previously it required three. So what you have done i s  reduccd the 
prosecution's burden, amplified the potential undue influence ofthe 
Presiding Officer creating a nonuniform system that i s  in  conflict with and 
contrary to the expressed provisions o f  the I lCMJ and violation o f  the 
UCMJ as a result. 

So we would ask for a disnlissal based on that ground. However. 
subsequently based on the 8-5 meeting that we had, I wil l  addrebs the 
context o f  the remedy in terms o f  whether the Commission should institute 
that remedy o f  whether it should be certified to the Appointing Authority as 
a case dispositive motion. But I'm going to wait for the Presiding Officer to 
get to that particular part o f  the proceeding before I address that part. 
Thank you. 

PO: Trial? 

P (L.tCol- Sir, the defense i s  entitled to three members, not five. Five i s  a 
court-martial standard, and simply put, this i s  not a general court-martial. 
Article 21 o f  the Uniform Code o f  Military Justice expressly says that 
jurisdiction in a court-martial does not deprive a military Commission o f  
jurisdiction. 

In Article 36, Congress gives the President the authority to prescribe rules, 
and what Congress says i s  that i t  cannot be inco~isistent with the llniform 
Code o f  Military Justice. Well, the Uniform Code o f  Military Justice 
expressly makes certain provisions applicable to military Commissions. 



Congress is clear when there's a provision that applies. Nowhere in the 
Uniform Code ofMilitary Justice does it say, in a military Commission you 
have to have at least five members. The President has prescribed rules, the 
rules that are -- that have been prescribed pursuant to that say that quorum, 
the minimum number that we need to proceed is three. The defense i s  not 
entitled to five members. 

Now, it was the Appointing Authority's --within his discretion and 
authority to make a decision on this and he did it. That i s  within his role as 
the Appointing Authority. Why he did it, he doesn't necessarily have to tell 
us every reason why. But why he said five initially, to speculate, that's 
because he thought that's how many we needed i s  spurious. 

The defense made challenges. They exercised their ability to challenge 
certain members. They could have and should have thought at that time 
whether they wanted those to be granted. If they didn't want challenges to 
be granted, then they could have elected not to make challenges. The fact 
that challenges they made itltimately were granted and now they are 
complaining about that because o f  the numbers, that's something that they 
can take into account as part o f  trial strategy. 

Now. second issue, an altemate. You have to read both the provisions in 
MCO 1 ,  Militaly Commission Order number 1,4(a). The first provision, 
subparagraph I, says the Appointing Authorit} shall appoint the members 
and the alternate members o f  each Commission. I t  goes on to say. the 
absence o f  an alternate member shall not preclude the Commission from 
conducting proceedings. 

Any vacancy among the members or alternate members occurring aFter trial 
has begun may be filled by the Appointing Authority. May be filled. 'I he 
Appointing Authority i s  required under Commission Law to appoint an 
alternate, he did. Once he i s  excused, he may fil l it with another alternate. 
He chose not to, that i s  his discretion. Gentlemen, we have quorum, we 
may proceed. 

DC (Mr. Dratel): May I, Colonel? 

PO: Yes. 

DC (Mr. Dratel): Just to take the last point first. I t  does not say maybe. I t  says any 
vacancy among the members or alternate members -- sorry, the case o f  -- 
I'm sorry, the case of incapacity or resignation or removal o f  any member, 
an alternate member shall take the place o f  that member. And so any 
vacancy among the members or alternate members occurring after trial has 
begun -- and we're not after trial has begun -- may be filled by the 
Appointing Authority. We are before that. We are constituting the panel 



here. We are constituting a lawful appropriate panel under the rules, not 
only oftlie MCOs, but of the UCMJ as well. 

So it's clear that an alternate --and B is very clear and cannot be read, and 
the prosecution did not address B, because B is simply completely 
unambiguous, shall appoint an alternate. There really can't be any argument 
as to that. With respect to the issue of the number of members on the 
Commission, to say three because the rules say three is to beg to question, 
why not one? Would one be fair? No. And three is not fair either for the 
same reason that the UCMJ prescribed that a general court-martial has a 
minimum of five for a case where a defendant can face more than a year. 
Here we are talking about a potential life sentence. 

So I think that to say that three is okay just because it says it, begs the 
question for what this Commission needs to do, which is to determine how 
to have a full and fair Commission process going forward. The prescribe -- 
and prescription for rules, it cannot be contrary to the UCMJ. This 
particular provision that permits three is contrary to a provision of the 
UCMJ that obviously is well considered for obvious reasons. Because that's 
what's fair for a case of this magnitude. Thank you -- oh, I'm sorry, may I 
just add one? 

PO: Yes. 

DC (Mr. Dratel): To suggest that Mr. Hicks had to choose as I mentioned before -- the 
prosecution raised this issue, so I have to reply to it. To suggest that Mr. 
Hicks had to choose whether to retain members on a Commission who 
should not serve or to suffer the diminution ofthe number to an unfair 
number, I think is unconscionable. And I think that that is completely 
contrary to any notion of full or fair. Thanks. 

PO: Before the other members ask, Mr. Altenburg's decision came out on the 
19th of October. Why didn't we get your motion earlier? 

DC (Mr. Dratel): We had have been working on the other motions. We were preparing for 
the hearings. We have filed. I think -- some of them are a little redundant, 
because they are recast in other ways. But I think 30 motions for 
prosecution's responses needed reply. And we've been working on this and 
researching this, and h e  were ready to present it. We presented it as soon 
as we were ready to present it in the form that it was presented. And we 
apologize for it coming on the eve of this proceeding. 

PO: I would direct the attention to everyone to MCI 8-6. Okay. Do you have 
any questions, colonel- 



PO: Go on. colonel- 

C M  ( ~ o l  Mr. Dratel: why i s  relief for your (notion to dismiss? It doesn't seem 
that i s  consistent with your argument that this panel should proceed with at 
least five and an alternate. So why do you make a leap o f  faith that we 
ought to dismiss all charges here? I don't understand that. 

DC (Mr. Dratel): Well. I think it's just a formal -- it's a formal request in the sense that, sir. 
that we not go forward. I think the motion also states that until -- unless an 
alternate is provided and the number o f  Commission members reaches the 
appropriate level, which i s  at least five, that i t should not proceed. But I 
think that -- i t  also has to do with -- I think -- I am getting ahead o f  niyself 
in terms o f  where we are going forward from here. So in sense -- in terms 
o f  for the panel to hear additional motions, deliberate, and decide, we 
believe we taint the entire proceeding and the panel. everything that it does 
going forward if it i s  done in an improperly constituted panel. 

So 1 understand the question atid I hope I've answered -- I haven't answered 
it. I think the relief -- yes, the relief would be to put an alternate on and to 
add the two panel -- and add two more panel members. That i s  a form o f  
relief. I guess *hen we say "dismissal." we mean that the panel a5 
present -- i s  improperly constituted and would require the relief of  ~naking a 
properly constituted panel. 

CM ( ~ o l  I understand, but that's not what you wrote. 

DC (Mr. Dratel): 1 understand that and it's inarticulate in that regard, and I appreciate you 
bringing that to our attention so that we could articulate it for you properly. 

CM ( C o l  Okay. 

DC (Mr. Dratel): Thank you. 

PO: Okay. We'll issue a decision on that in due course. We're going to proceed 
with today's schedule. 

Now. Mr. Dratel, you want to address the Commission on the requirement 
for the Comnlission to -- for me to certify, under the provisions o f  the MCI, 
interlocutory questions on all case dispositive motions including D 37; i s  
that right? 

DC (Mr. Dratel): That's correct 

PO: Okay. Address away. 



DC (Mr. Dratel): 4(a), j(d) is again, plain and unambiguous. The Presiding Officer shall 
certify all the interlocutory questions. the disposition o f  which would affect 
the determination o f  proceedings with respect to a charge for decision by 
the Appointing Authority. That does not provide discretion to determine 
which o f  those case dispositive  notions get referred, and it does not provide 
for a decision by the Commission initially before they are certified. 

So it's our position that the Cotnmission --that the Presiding Officer, who 
has this authority in the MCO, has to certify these case dispositive issues to 
the Appointing Authority in the first instance. And I think part o f  the 
reason is because this is particularly important since we are talking about a 
jurisdictional issue. which is really the issue. And I guess that's the best 
way to answer c o l o n e l q u e s t i o n  from before, which i s  why it's 
couched as a motion to dismiss. It's a question o f  whether this Commission 
has jurisdiction to hear this particular case. And so the Commission wil l  be 
without jurisdiction even to decide an issue like this if it's case dispositive in 
order to be certified. 

In addition. going forward from here would essentially taint the entirety o f  
the rest ofthe proceedings and you would have to start all over again. And 
I think that that would be counter-productive, inefficient, and prejudicial at 
the same time. We -- and just so that's clear that we make our position 
crystal clear with respect to what we consider the consequences o f  going 
forward without having this certified to the Appointing Authority as a 
threshold matter, is that i t  would essentially delegitimize the remainder o f  
the proceedings that we are going to have today, if we do indeed go forward 
into tomorrow and this week: because i t  would be in  front o f  an improperly 
constituted Commission and i t  would have no value. And i t  wot~ld be 
completely void, as a result, once the Appointing Authority makes the 
decision -- 

PO: Wait a second, wait a second. That only works if you're right. 

DC (Mr. Dratel): I think it works if we're right in two ways. 

PO: It only works if you are right. 

DC (Mr. Dratel): But if we could be right in either way. 

PO: I t  only works i fyou are right. 

DC (Mr. Dratel): But in either way. In other words if you were right -- 

PO: I t  doesn't work if you're wrong. If you're wrong, then it doesn't work 

DC (Mr. Dratel): But there are two questions. One is the question o f  whether we are right 



on the underlying motion as to whether the --either the failure to appoilit 
the alternate and the Failure to reconstitute the panel as five is improper. 

But there's also the question whether matters in each --whether case 
dispositive matters need to be referred -- need to be certified to the 
Appointing Authority in the first instance prior to a decision by the 
Con~mission. If the Commission decides -- 

PO: And that paragraph -- that paragraph, Mr. Dratel, gives who the decisio~i on 
whether to abate? 

DC (Mr. Dratel): The Presiding Officer. 

PO: Thank you. 

DC (Mr. Dratel): I'm just stating our position. 

PO: That's tine. I just want to make sure we understand 

DC (Mr. Dratel): Right, but there are two separate questions. Thank you. 

PO: Trial? 

P ( l . t ~ o l  Yes, sir. 

PO: Go on. 

P ( ~ t ~ o l  First gentlemen. the Appointing Authority has issued guidance where 
he has made it clear that he desires for the Commission -- he expects that 
the Commission tirst rule, rule on a question before it is certified and sent 
up. Now, in light ofthat, we agree with the same language, of course. with 
Military Colnmission Order number 1, the Presiding Ofticer shall certify all 
interlocutory questions. The disposition of which would effect a 
tennination of proceedings. 

If the ruling is that something would not be dismissed then that would not 
terminate the proceedings with regard to a charge. That seems like a simple 
reading. It says that if it's not case dispositive. by the ruling that the 
Comlnission makes, it does not have to be certified by the Presiding Officer 
although it could be in his discretion. 

PO: Yes, go on. 

DC (Mr. Dratel): That would be a colnpletely asymmetrical system where the prosecution 
gets two bites of the apple and you don't. And I think that doesn't matter 
whether a ~iiotion would be granted or not. If it's a case dispositive motion, 



i t  is referable and that's also whether it's before or after. That is another -- 
that's a separate question which the prosecution did not address. but the 
question, which motions are up, I think i t  clearly -- well, case dispositive 
motions. You have to go up to the Appointing Authority. 

PO: Sure. 

P ( L t ~ o l  it's not asymmetrical. If a charge does not get dismissed and it goes 
forward, and if the accused gets convicted o f  it, it gets reciewed. If a 
charge, on the other hand. is dismissed. that i s  the opportunity for the 
government to get review. It makes i t  symmetrical so that the gover~i~nent 
can get review as well as the defense on that issue. 

PO: Okay. We'll give you a decision. once again, in due course. 

Okay. Since we recessed in August, we've had a significant amount o f  
work done, and we've had a lot o f  filings exchanged amongst counsel and 
other people. The sessions this week ale designed to address the Issues 
those filings either revealed or created. Before we start. we have a filings 
inventory It's labclcd in  this case RE 51. It contailis all the filings as o f  
today's date. When you hear us refer to D 8, that is the defense eighth 
motion or eighth filing; and P 6 is the prosecution sixth filing. We'll attach 
a new inventory to the record as necessary. 

Okay. Defense, you want to make a motion that's listed as D 15 on the 
tiling inventory: right? 

ADC' (Ma.1 Lippert): That's correct. sir 

PO: Okay. 

ADC (Maj Lippert): Sir, in accordance with your directive earlier. this i s  a motion in 
which the defense believes that the burden shifts in this case. The motion i s  
regarding impropcr pancl selection under the case o f  the lIniredLTtures 
versus Kirkland which is a CAAF case. 

The defense bears the burden o f  establishing the improper exclusion o f  
certain personnel from the selection process. Once the defense establishes 
such exclusion, the government would make sure, by competent evidence. 
that no impropriety occurred when selecting the appellate court-martial 
members. And you'll see in a moment. as I argue here, that that case and all 
of  the other cases under Article 25 and 37; UCMJ Article 25 and UCMJ 
Article 37 apply. So I just wanted to give you a heads up if this i s  a burden 
shifting motion. The members have read our briefs on this motion. 



So I want to try and keep it brief as far as the facts go. but in this case, the 
government, through the Appointing Authority in selecting the panel 
improperly, excluded an entire class o f  individuals who were eligible to sit 
on this panel. The President's Military Order has one criteria for 
members -- personnel who call sit on the panel; that's that they be 
co~nmissioned officers, and sort o f  following the theme o f  Mr. Dratel's prior 
motion, the government needs to follow its ow11 rules. If i t  doesn't. i t  often 
ends up in a situation that has either the appearance o f  or actual un lawf~~ l  
command influence. And unlawful command influence is the gravamen of 
this problem -- o f  improper exclusion o f  a class ofindividuals. 

The President's Military Order says commissioned officers can be 
considered to si t  on the panel. The general counsel's office sent out a 
memoranduni that said, don't listen to the President's Military Order, only 
select people in the grade o f  0-4. That is an improper exclusion. In doing 
so, everybody -- every officer, commissioned officer, eligible to sit on the 
Commission was excluded in the grade of 0-3 and below. The majority o f  
all ofticers in the military. 

Whether the government likes i t  or not, those officers were eligible. And 
now, because o f  so~nebody doing something that they shouldn't have done, 
which is to give a directive undermining the President's Military Order. 
those people were excluded. The government has stated that had Article 25, 
which is the rule in  the lJCMJ which covers panel selectiun. I t  doesn't 
apply here. Well, I don't think that is true. The defense doesn't think that is 
true and there are several reasons for that. 

First o f  all, I'm sure that all o f  you have been exposed to the panel selection 
process for courts-martial in the past. You send up nominations for your 
officers, they get sent up to the convening authority. and the convening 
authority looks at those nominations and everyone clse i s  eligible and 
decides under the Article 25 criteria who he or she i s  going to put on the 
court-martial. 

When you look at the panel selection criteria or procedures for the 
Conimission, they were undoubtedly derived from Article 25. They did it 
exactly -- they did it under the UCMJ. exactly, except that, unfortunately, 
there was an improper exclusion. Article 25 is set there to ensure that there 
is not an unlawful command influence so that everybody -- so that there is 
no court stacking, so that people are not selected for -- to gain a particular 
result. 

When the case law under Article 25 has stated that when there is improper 
court stacking, when there is improper exclusion. that it is unlawful 
command influence and that is where we diverge from Article 25 and get 



into Commission Law. Nou, terms have been used a lot, and I am not sure 
it means a whole lot. but certainly it means Article 37 ofthe Uniform Code 
o f  Military Justice. Articlc 37 o f  the 1Jniform Code o f  Military Justice 
applies to military commissions. How do I know that? Well I didn't know 
it until not too long ago when I read the Appointing Authority's decision 
deciding on the challenges in  this case. Article 37 of the l~ni form Code o f  
Military Justice is directly applicable to military commissions. This -- do 
you want me to mart this, sir'? 

PO: I don't know what it is 

ADC (Maj Lippert): This i s  a page -- page five o f  the Appointing Authority's decision 
2004-001 which -- 

PO: Well, why don't you read to it me, because we have already got the -- 

ADC (Maj Lippert): I will in a minute, sir. I want to show it to make -- 

PO: Okay 

ADC (Maj Lippert): -- i t  easier. I am not sure so this may be a little bit -- 

CM ( C ~ I  ~ h a t  page? 

ADC (Maj Lippert): Page five, sir, the Appointing Authority's decision, the highl~ghted 
portion. [s that when the bill gets stopped? Right there it talks about -- 
excuse me, sir, if you would. Second, any such rule or regulation may not 
be contrary or inconsistent with the Uniform Code of Military Justice. For 
example. Article 21, yada, yada, 37; unlawful command intluence expressly 
applied in military commissions. Article 37 deals with unlawful command 
influence. 

You can mark that. I t  is already in the record, sir, that i s  page five. The 
case law from the Court o f  Appeals for the Armed Forces and for~nerly -- 
now CAAF -- used to be Court o f  Appeals for the Military, COMA. 

In several cases, has stated that improper exclusion o f  eligible members 
results in unlawful command influence. When there is unlawful command 
influence in a selection process, it strikes at the vely heart ofthe fairness 
and legitimacy o f  the court, in this case, the Commission. In  this case, an 
improper exclusion o f  an entire class of individuals who were eligible for 
the Commission have been excluded, and that robs this Commission o f  its 
jurisdiction and the charges should be dismissed. Thank you, sir. 

PO: Go. 



P ( ~ a j  Members, we have some slides, if you'd give us a moment, please? 

PO: Are you going to mark these as an appellate --as a review exhibit 
eventually? 

P ( ~ a j  Yes, sir. A review exhibit attachment to the motion. 

PO: Okay. It is going to be Review Exhibit 54 B, it's a series of charts that the 
trial is putting on, I think -- not 54 B -- I'm sorry, it is going to be 26 D, I'm 
sorry. court reporter. 

AP (Maj- Colonel Brownback, we will submit a six-pack of slides for 
substitution into the record vice the -- 

PO: Okay. Great, that will be 26 D any way. 

AP (Maj- Gentlemen, you've just heard the defense's argument. That is 
incorrect. The bottom line is the nomination and selection process was a 
lawful process and it is a lawful process. Article 25 ofthe UCMJ does not 
apply to military commissions. As you heard the defense state, the defense 
does not disagree that Article 25 of the UCMJ is not applied to military 
commissions. 

The standard is found in Military Commission Order number I. Now, 
gentlemen, this is the standard. It is found in Military Commission Order 
number I ,  and it states that the Appointing Autllority selects the members. 
And that membership is from many officers in the different service 
components. The number one criteria is that they must be competent to 
perform the duties as Military Commission members. 

Now. let's look into the nomination process. There was a mandatory criteria 
for officers in the grade of 0-4 and above. And this specifically requests 
what it takes lo have competent nominees. Members who can perform the 
duties that you members will have to perform, quasi-judicial functions. 
That means those with experience, education, and judicial temperament. 
Now that is important -- very important with respect to quasi-judicial 
functions. 

This quasi-judicial role is something that you can find with command 
experience. Commander's experience with the military justice process is 
one that affords a senior ofiicer to have experience looking at issues such as 
these; the Article 15 proceedings. courts-martial actions, all actions with 
both questions of law and fact have to be taken into account. Bullets two, 
three, and four, are functions which officers perform and in the instructions 
and regulations surrounding investigations, summary courts, and 
administrative separation duty. there is a preference for officers in the grade 



o f  0-4 and above 

Now, members, Congress has already told us (pointing to the slide on the 
projection screen), specifically under the UCMJ, which rules apply to 
military commissions. These are the Articles that apply specifically based 
on what Congress has told us. They said that the President may not 
prescribe rules that are inconsistent with what they say. Now, the Military 
Com~nission Order number I process is not inconsistent with that ofthe 
IJCMJ. Article 25 o f  the Uniform Code o f  Military Justice applies to 
courts-martial, the Military Commission Order number 1, i s  the process for 
Military Commissions. 

In conclusion members, Military Comlnission Order number I is the proper 
standard. The argument to use UnitedState.~ v. Kirkland, or any other rule 
that the defense is arguing that applies here. is not the proper standard. The 
process in  Military Commission Order number 1 was followed. and it was a 
lawful process. The prosecution wil l  submit the proposed findings o f  facts 
and law on this issue for your consideration. 

PO: Okay. Defense? 

ADC (Maj Lippert): Yes, sir, I do. ~ajo-discussed about having that the 
Appointing Authority wants to pick most competent people. Well, how can 
he know who's competent if he didn't consider the majority ofthe people in 
the armed --the commissioned officers in the armed forces to sit on the 
panel when he was instructed to? But because o f  his military order, which 
was undermined by an exercise o f  unlawful command influence, by any 
person Article 37(a). which was surprisingly absent from the government's 
slide which mentioned what Articles o f  the Uniform Code of Military 
Justice are applicable to: Commissions. 

When an exercise o f  u~ilawful command influence by some person, in the 
office o f  general counsel undermines the process, what's the reason for that? 
Well, improper motive. The defense doesn't have to show you that. The 
defense has to show you that there was an improper exclusion before the 
burden shifts to the government to show you that it wasn't. In  this case, 
we've done that. There's been an improper exclusion o f  an entire class o f  
people who were eligible. 

At this point, that's unlawful command influence and requires that the 
Comniission examine that and determine the appropriate remedy. We 
believe that the appropriate remedy is dismissal. Thank you. 

PO: 

CM ( ~ o l  Prosecution. can you explain again why you believe that Article 25 is 



not one o f  the Articles 

AP (Maj- Yes, sir, I can. Sir, if you look at Article 36 ofthe Uniform Code o f  
Military Justice, that's the rule where Congress gives the President the 
authority to prescribe rules for amilitary comniission. Right in there it 
says. the President has that authority. I t  also says that he can prescribe rules 
as long as they are not inconsistent. Well the rules o f  statutory construction 
are the rules that we use in meeting Congress' intent. 

The first stop there i s  the plain language reading. And what the rule states 
for statutory construction is, to determine Congress' intcnt. Congress will 
tell you, right in the law. 

Now, here in UCMJ what Congress did was, specifically wrote what are the 
rules o f  Military Commissions and the rules that it wanted to apply. For 
those saying -- it's only saying courts-martial -- specifically, only states 
courts-martial, but here we are talking about "military commissions". I t  
only gives those eight rules where i t  says, military commissions, these rules 
apply to them. [n Article o f  25 there i s  no mention o f  military 
commissions. In  fact. the title o f  Article 25 i s  "who may serve on 
courts-martial". I t  doesn't say who may serve on military commissions and 
what the defense wants you to do i s  just ignore what Congress intended 
when it created the UCMJ rules. i t  gave a limitation to the President and 
said he can prescribe rules as long as they are not inconsistent. 

Did I answer your question, sir? 

PO: Any questions? Okay, thank you. We'll issue a ruling in due course on 
that. Since the August recess, I've issued POMs 2-1.4-2, 6-1. 9, 10, and 12. 
A complete copy o f  all the current POMs i s  being marked as -- has been 
marked as RE 52. A l l  counsel were given opportunity to object to POMs: 
however, I now ask ifthere are any objections to these POMs? 

P ( L ~ C O I  We have none, sir. 

DC (Mr. Dratel): Yes, we do, Colonel. 1'11 just list them quickly with respect to all o f  the 
POMs. We object on the ground o f  that the Presiding Officer does not have 
ad hoc rule-making authority, and that violates the Administrative 
Procedures Act. 

With respect to POM 9 -- and these go to specific POMs now -- POM 9, 
while the Presiding Officer does have authority under the MCOs and MCls. 
with respect to protective orders, i t  i s  our position that in some instances, 
not as related to protective orders, become issues o f  law to the entire 
Commission to decide and those would go to substantive issues such as, for 
example, the denial o f  access -- excuse me, the denying the defendant 



access to certain information and certain evidence based on a protective 
order. As denial o f  access o f  different counsel, perhaps hased on a 
protective order. which is conten~plated by the MCOs and MCls. and any 
other protective order that would impair the ability o f  the defense to prepare 
and present matters, such as an inability and incapacity to discuss certain 
information with witnesses and other persons who are members o f  the 
defense team. 

Also, within that POM, POM 9 section 4(h), in that it permits the 
prosecution to elinlinate a CC to civilian defense counsel or the foreign 
attorney consulting on certain informati011 that is communicated to the 
Presiding Officer and to detail counsel. Again, we would object to that as 
being contrary to a full and fair proceeding in which the defendant would 
have the right to have all his counsel, all his counsel representing him have 
access to -- 

PO: I'm missing something. Mr. Dratel'? Isn't that in the MCO? 

DC (Mr. Dratel): Yes, it is. But we challenge the MCO as well. We did that last time we 
were here when we broke for classified. but we haven't had an occasion to 
challenge i t  with respect to counsel. I t  has not come up yet with respect to 
any specific issue that has been -- for which civilian counsel or foreign 
attorney consultant has been denied access. So i t  is not right in that context. 
With respect to the POM obviously, we are just interpocing our ob.jection 
with respect to that. And with respect to I'OM 2-1, we object to the -- 

C M  (Col- Can you slow down just a little bit? 

DC (Mr. Dratel): I'm sorry, I'm sorry, Colonel. With respect to POM 2-1. we object to the 
assistant to the Presiding Officer -- I ' l l  wait for you. 

PO: Okay. 

DC (Mr. Dratel): Oh -- 

CM ( C a l m  Go ahead. 

DC (Mr. Dratel): Oh. We object to the assistant to the Presiding Officer providing legal 
advice on court procedural or closed court matters, or matters with respect 
to the Presiding Officer's court adjudicative function, because those terms 
are not defined with sufficient precision to preclude intrusion into the 
substantive affairs o f  the Commission. And again, notwithstanding other 
parts o f  that POM to address that. Nevertheless, those particular terms are 
not defined and as a result they do provide the possibility that the assistant 
to the Presiding Officer will, in fact, perform functions that are related to 
the substance o f  the issue. And that is what we have. Thank you. 



PO: Any reason you all didn't object to these when they were issued'? 

DC (Mr. Dratel): Again, we focused on other items and we focused on this in preparation 
to these proceedings. We apologi~e for any delay. 

PO: The issues that are coming before this Commission are difficult enough 
without people not following what are fairly simple guidelines. I wish that 
all people would, and that is not addressed just to the defense, it is 
addressed to the prosecution also. 

Okay. Members_ you all had an opportunity to review the POMs, didn't 
you? 

CM (c~I- Yes. 

CM (c~I- Yes. 

PO: Do you all believe the issuance of those POMs and the subject matters 
obtained therein is within my province under the Commission Lawc? 

CM (Col- I do. 

CM (~ol- I do, too 

PO: Okay. Under the provision of the MCO, I forwarded certain interlocutory 
questions to the Appointing Authority. Interlocutory questions 1 through 5 
with counsel comments to 1,2, 3, and 5, and the responses by the 
Appointing Authority are attached to the record as RE 41 through 49. 
respectively. In connection with the response to interlocutory question 4, I 
provided a memorandum to all counsel concerning my interpretation of the 
term "necessary instructions" in MCI 8. 

Basically, I will issue those instructions which any military officer 
designated to preside over a commission or board might be required to 
issue. Have both members had an opportunity to review the decision 
memorandum which is marked as RE 53? 

CM (c~I- Yes. 

CM ( C o l  I have. 

PO: Do you all agree with my interpretation of necessary instructions? 

CM ( C o l  I do. 



CM ( C ~ I  I also do. 

PO: Trial, you got any comments on R E  53? 

P ( L ~ C ~ I  NO, sir. 

PO: Defense? 

DC (Mr. Dratel): No, sir. 

PO: Members, prior to our session on 25 August, 1 gave you all certain admin 
instruction on publicity and transportation and such things. Neither side 
objected to those instructions on the record and I don't intend to revoke 
those now. 

However, after voir dire on 25 August, I stated the following: "As the only 
lawyer appointed to the Commission, I will instruct you on the law". My 
interpretation of Commission Law at that time was overbroad, and that 
instruction. namely that 1 will instruct you on the law, is hereby withdrawn. 
Instead, members, 1 advise you that all the members of the Conitnission 
have an equal say on what the law is and that I will not instruct you on the 
law. I will participate in all discussions and deliberations by the 
Commission on all questions of law and fact. During all the discussions 
and deliberations. I will certainly use my knowledge. skill, and training, as 
well as other members of the Commission. But ultimately, your position or 
vote on what the law is, is no lesser or greater than any other member, 
including myself. Each of you all understand that and agree with it? 

CM ( C ~ I  Yes. 

PO: Comments, counsel? 

P ( L ~ C ~ I  NO, sir. 

DC (Mr. Dratel): Based on the Colonel's statements in court and also with respect to RE 
53 itself, the defense offers RE 14-C which consists of defense motion 2 -- 
D-2. The motion and the response and RE 14-C:, which is a one-page 
withdrawal of that motion. 

PO: Okay. RE 14 is A, a motion; B. a response. And then C is the withdrawal. 
Thank you. 

Okay. The defense submitted a request for continuance, D 28, based 
generally on anticipated U.S., Great Britain negotiations which the defense 



believe would inure to the benefit of Mr. Hicks. [ denied that request for 
continuance. The request, denial, and associated documents are 33-A 
through C. 

The defense submitted another request for continuance, D 29. based on its 
desire to have an expert consultant in international law present during the 
sessions. This consultant would not be available until aRer 15 December. I 
denied that request. The request, denial, and associated documents are RE 
34-A through C. 

The defense then requested that 1 present the denials for the full 
Commission for its action. Since scheduling is clearly within the province 
of the providing officer under the provisions of MCI 8, 1 have declined to 
do so. 

t-lowever, I did present the question to the Commission as to whether the 
denial of a contil~uance by the Presiding Officer could or should be 
reviewed by the Commission. 

Based on Co~nmission Law. the Commission holds that the scheduling on 
the time and place of convening of sessions in the Commission is clearly 
within the sole providence ofthe Presiding Officer subject to the directions 
of the Appointing Authority under the provisions of MCO 1. However. the 
Commission may review a request for continuance denied by the Presiding 
OtXcer to determine if failure to grant the continuance would result in the 
denial of a full and fair trial. 

You all agree with that statement ofthe Commission Law? 

CM ( C O I  I do. 

CM (c~I- Yes. 

PO: Comments, trial? 

P ( L ~ C ~ I  NO, sir. 

ADC (Maj Mori): No, sir. 

PO: Okay. Members you all will make a decision on D 28 and 29 now. Do you 
want to do it now or after we review it further and have more discussions? 

CM (~ol- I'd like to review it further. 

PO: Okay. We'll give you a decision in due course 



Okay. Now, defense, you resubmitted or submitted the substance of D 28. 

ADC (Maj Mori): Sir, you apparently you skipped the section on dealing with comments 
regarding the D 29. 

PO: I did? I don't think so. 

ADC (Ma.j Mori): 1 could just briefly address it to the members. The denial for 
continuance for Mr. Schmitt. 

PO: I thought you had submitted. Okay. (30 on, sure 

ADC (Maj Mori): Just briefly. 

PO: Fine, 

ADC (Maj Mori): Members, we submitted a request for an expert consultant in 
International Ministry of Law. The Appointing Authority's office approved 
that request, finding it necessary for us to have the assistance of an expert 
consultant in that area to represent Mr. Hicks before this Commission. We 
sought to have that expert consultant here today to assist us during the 
motions session. 

That motion session obviously focuses primarily in areas that are within his 
expertise and to allow him to consult with us regarding if the defense for 
Mr. Hicks. His not being here interferes with our ability to consult, 
obviously, directly with him and to provide an adequate defense for Mr. 
Hicks. With the assistance of a consultant, which the Appointing Authority 
already found was necessary to have in our representation of Mr. Hicks, to 
not grant the continuance would deprive Mr. Hicks of a consultant already 
found necessary to represent him. We would ask that the continuance be 
granted when Mr. Schmitt is available on December 15. Thank you. 
members. 

CM ( ~ o l  I have a question. Why is it you waited 10 days from the time that the 
Appointing Authority said you could have this guy until you e-mailed him 
to see if he was available for this session? 

ADC (Maj Mori): Sir, we had talked to him working through his chain of command. And 
he was told that it looked like he could come. In turns out that he didn't 
have his -- he could not come. His dean said, no, 1 can't spare you right 
now. We went through our Boss-- 

CM ( C o l  That wasn't the question I asked you, really, I asked I think. From the 
time that the Appointing Authority said that he approved this request. you 
waited 10 days to contact him according to the paperwork that you tiled that 



I read. 

ADC (Maj Mori): Mr. Schmitt, sir, or the dean referring to Colonel Gunn's e-mail? We 
went first to Colonel Gunn to ask about getting the Appointing Authority to 
obtain his presence. The Appointing Authority didn't do any --take any 
action to assist getting his presence here. He just replied to Colonel Gunn. 

At that point. we contacted his -- sent the e-mail to him working through his 
chain o f  command. And then, finally, Colonel Gunn, when he said. no -- 
the dean said, no, he can only be available in December, nent back to 
Colonel Gunn. Colonel Gunn then sent an e-mail directly to the dean again 
asking if i t  was possible to bring him up for this one week. We i s  a 
Department of Defense employee, he is in Germany. Yes, sir? 

C M  (~ol-  Defense. would you agree that these proceedings are somewhat 
important? 

ADC (Maj Mori): Yes, sir. 

C M  ( ~ o l  Would you also agree that the individual that you wish to retain for his 
consulting services as a department of defense employee could also be told 
that whatever else he is doing i s  not as important as this? 

ADC (Maj Mori): Yes, sir. I agree one hundred percent with you on that, sir. 

CM (Col- So why has the defense not asked to go above the dean of the school. 
because it seems to me that the appointing authorities and those folks that 
are responsible for this Co~nmission could clearly make that judgment. 

ADC (Maj Mori): Sir, you clearly saw the e-mail that the --we went through our chain o f  
command. Colonel Gunn. He sent correspondence to the Appointing 
Authority who chose, instead oftaking any active role, to get Mr. Schmitt 
here and resolve the issue for the first commission in 60 years. Instead he 
just sent a letter back saying he can come, but it shouldn't interfere with the 
school's schedule. 

I agree with you one hundred percent, sir. this is the most important thing. I 
don't have the power. I wish I had the power, because he should be here. 
This is the first military commission in 60 years. and i t  would just take the 
Appointing Authority, because the Military Commission Order requires 
other agencies and the Department of Defense to cooperate and facilitate 
these commissions. And there are instructors willing and ready to teach and 
cover for him this week, and they chose not to do that. 

CM (~ol- Okay. Let me ask you the whole question. I'm not a big believer in 
the one-man theory. 



ADC (Maj Mori): Yes, sir 

CM ( C o l  Are there not other folks beside this single individual? 

ADC (Maj Mori): Yes, sir. 1 actually had another consultant before Mr. Schmitt who was 
taken away from me because he got PCSed. This was actually our second 
one due to rotations. I obviously distinguished between a consultant and a 
witness, because the person is a consultant, they actually do get kind o f  
assigned and attached to the team and covered under confidentiality. I don't 
want to impose on everyone by trying to get many people involved, but that 
one was sufficient for our representation o f  Mr. Hicks. 

P ( L t ~ o l  Sir, if I may have an opportunity to respond? 

PO: Well, I am waiting to see i f the members have any more questions first 

P ( L t C o l  Yes. sir. 

CM ( ~ o l  I'm good. 

PO: Yes, now you can. 

P ( L t C o l  Sir, first we'd like to clarify one thing. You have before you the letter 
from the Appointing Authority regarding this consultant. It does not say 
that he is necessary for this proceeding. I t  basically i s  a grant. Yes, the 
government wil l  pay for this individual to go there; your request is 
approved for that to have happened. But the Appointing Authority also has 
made i t  clear that he does not deem this necessary by saying, if this will 
interfere with his duties there with his mission. then you can't do it. 

So it's misleading to say that the Appointing Authority said that it was 
necessary to have him here. Well, if the government, prosecutors, we don't 
have a consultant and we are on the same boat as the defense as far as 
background experience. We have attorneys on both sides. We don't have 
sorne highly-paid consultant. Our side. we prepare through reading and 
pretrial -- pretrial motions preparation. We are here, we are prepared. We 
believe the defense can be and should be as well, so we do not feel that the 
Presiding Officer's decision to deny i t  in any way denies the accused o f  a 
full and fair trial. 

ADC (Maj Mori): Sir, can I just be brief for a moment? 

PO: Go on. 

ADC (Maj Mori): Sir, part ofthe question back in September, I started trying to obtain his 



presence here when I went through Colonel Gunn and began that official 
process. Whether the government has an expert or not i s  irrelevant. The 
government has the Department of Justice assisting them, the FBI, the entire 
investigative task force, any Department o f  Defense employee they want to 
reach out and touch. We have one, Mr. Schmitt. We asked for him, we got 
him assigned, it is the most important thing going on right now. I thinh, in 
military justice, this Commission, the first one in 60 years. that he could 
have been excused from his teaching duties. His dean felt not, the 
Appointing Authority did not feel that i t  was that important to stress, and 
that is why I am at the Conlmission asking you gentlemen to recognize that 
it i s  that important. And to allow us to schedr~le so that he can be here, or to 
have the Presiding Officer order that he be brought here sooner. 

PO: Okay. We wil l  still issue a decision on 28 and 29 in due course. 

Okay. Defense, you resubmitted 28, the substance o f  it as D 38. 
characterizing i t  as a motion to dismiss for improper referral o f  charges. D 
38 wil l  be marked the next review exhibit in line. 

Defense? 

ADC (Ma; Lippert): Yes, sir. I do not want to belabor this particular motion. I'm not sure 
whether the members are able to read that or not, I am not sure i f thry saw 
the continuance requests for -- 

PO: The members have seen both continuance requests, and the members have 
read D 38. 

ADC (Ma; Lippert): Thank you. sir. Briefly, the Australian government and the IJnited 
States government entered into negotiations regarding whether Mr. Hicks 
would be brought to trial before military commission. And if so. under 
what conditions he would be brought to trial. 

At the same time, and ongoing, although I believe they are beginning to he 
resolved right now, the United States government and the government o f  
Great Britain entered into negotiations regarding how their citizens held at 
Guantanamo were going to be -- whether and when and how they were 
going to be tried, or if they were going to be tried before a military 
commission. 

Part ofthe Australian agreement -- the agreement the United States has with 
the Australians was that any benefit that flows to the British Guantanamo 
detainees as a result o f  the BritishIIlnited States negotiations, would also 
flow to Mr. Hicks. The substance o f  our motion i s  that this case was 
improperly referred to the Commission because, to date, one. no British 
citizen has been designated and wi l l  ever be tried at a military commission 



i f the British have anything to do with it. And two, if that i s  the case, then 
that benefit o f  not coming before a military commission under the 
agreement between the United States o f  America and the Australian 
government should flow to Mr. Hicks. Ifthat hasn't been resolved and 
nobody -- andlor if no British citizen held in Guantanamo is going to be 
tried before a military commission, neither should Mr. Hicks. 

And the Appointing Authority in making a decision to forward the charges 
to this Commission and refer them here, before that whole issue was 
resolved, makes the referral improper, premature, and perhaps unnecessary. 
And therefore, we believe that the case should be -- we filed a continuance 
motion, or request for continuance to at least halt it until that was resolved, 
but we also feel that it i s  in~properly referred and that there i s  no jurisdiction 
because o f  that. That is the basis o f  the motion. Thank you. 

P ( L t C o l  Gentlemen. once the Military Commission has been convened and 
once charges have been referred to this Military Commission, it is your duty 
to proceed to a full and fair trial, but expeditiously. An in indefinite 
continuance or trying to hold these proceedings off, whatever the defense 
tries to cast this as, they want to hold these things off  to see how things go. 
Well, that is not acognizable --that's not consistent -- 

PO: It's not a date certain 

P ( L t C o l  Yes, sir. 

CM ( C o l  What did you say? 

PO: It's not a date certain. 

P ( ~ t ~ o l  An indefinite continuance is just in  direct contradiction \\ith the duty 
to proceed expeditiously. The defense has statements in this. not only are 
they unsupported, but they demonstrate a doctrine that i s  known as the 
political question doctrine annunciated by the U.S. Supreme Court, B a k u  
ver~sus Caru, a case that we have cited in our response here. 

The point o f  that is there is a branch o f  the government that deals with 
diplomatic matters dealing with Great Britain, dealing with Australia. It's 
not lawyers, it's not this Military Commission, it's not a court. That's left to 
the diplomats to decide diplomatic matters. I t  would impinge on that for 
this Military Commission to decide what is or i s  not required as a matter o f  
diplomacy between the United States and Australia. 

And the statements ofthe defense highlight this, because a military 
commission or a court is essentially not competent to decide these matters, 
what is required by these diplomatic negotiations. They are not even 



talking about a treaty or something that has some kind o f  effect like that. 
We are talking about some kind o f  negotiations that the defense feels 
entitles them to an indefinite continuance. 

The defense i s  wrong about what i t 's asserted. Australia has indicated that 
they desire for these proceedings to proceed expeditiously, which is 
precisely the language o f  MCO number 1 .  

And furthermore, the statement that no British citizen wil l  ever go to trial 
before the military commission is simply unsupported and so that just has to 
be completely discounted from the defense. Gentlemen, bottom line is that 
this defense request to hold these proceedings in abeyance is subordinate to 
the political question and should be denied. 

ADC (Maj Lippert): Yes, sir. I t  is not about continuance -- I'tn sorry, sir. 

CM (~ol -  He used the word "abeyance". 

PO: In abeyance, what do you mean by "abeyance"? 

C M  (~ol-  And the motion is for continuance. 

P ( ~ t ~ o l  Sir, when he says he wants a continuance but he doesn't give that date 
certain, and instead he said he wants i t  for an indefinite period o f  time, I am 
casting that more as a holding in abeyance then some kind o f  continuance. 

ADC (Maj Lippert): Sir, maybe perhaps I can clear up your question. We put in a motion 
for a continuance originally. The Presiding Off~cer ruled on that motion 
said, no, there is not going to be a continuance we arc going to drive on. 

We then submitted a motion to dismiss based on an improper referral. And 
the reason we have an improper referral is because o f  these negotiations, 
these agreements, or whatever wi l l  inure, or may inure to the benefit o f  Mr. 
Hicks. And it'that is the case, it is incumbent upon the Appointing 
Authority before referring this case to a military commission to ensure that 
all o f  those things are resolved. In this case. they have not. 'They sent him 
here knowing that the negotiations with the British are c~ngoing. and 
knowing that the benefits given to the British detainees will flow to Mr. 
Hicks. 

Nonetheless. they referred the case. That doesn't make any sense. The 
referral i s  improper because i t  is done premat~~rely and may not be 
necessary at all once the agreements between --actually not diplomats, but 
the Department o f  Defense, who is negotiating these arrangements, not the 
diplomats. So the Secretary o f  Defense is entering into agreements as to 
disposition o f  cases, some which might benefit our client and the 



Appointing Authority's ignored that and driven on. And that is improper, 
and that is why it should be dismissed. Thank you, sir. 

PO: Thank you. D 38 was marked previously as RE 55. 

Okay. Let's take about a 20 minute break --how much time do -- 25 
minute break while we think some ofthis stuff over. 

Court is in recess. 

The Commb~sion Hearing recessed at 1414, I November 2004. 

The (bmmrcsion Hearing was called to order at 1443, 1 November 2004 

PO: The Commission wi l l  come to order. 

P ( ~ t ~ o l  Sir, we would like to note for the record that sergeant- 
has replaced s e r g e a n t m a s  court reporter. 

Also, at the prosecution table with us i s  ~ommande-as you 
know, the lead prosecutor in the Hamdan, al Bahlul cases. With your leave 
he wil l  later be arguing two motions that are common to the Hamdan and 
Hicks cases. 

A detailing letter detailing c o m m a n d e m a s  well as one other 
individual has previously been marked as RE 57 and has beer) provided to 
the court reporter. 

PO: Okay. Let's talk witnesses. 

The defense submitted a request for certain persons as expert witness on the 
law in this case. I denied those requests because I did not find the witnesses 
were necessary. The defense has submitted those requests to the full 
Commission for consideration. The name o f  the witness and the RE which 
contains the initial request, associated documents, the denial, and the 
request to the full Commission are: Cherif Bassiouni. D 31, which is RE 
35; Jordan Paust, D 32, which is RE 36; Antonio Cassese, D 33, which is 
RE 37; Tim McCormack, D 34, which is R E  38; George Edwards. D 35. 
which is R E  39; and Michael Schmitt, D 36, which is RE 40. 

Members. have you both had the opportunity to review all the matters 
contained in R E  35 through 40? 

CM ( C ~ I  Yes. 

CM (c~I- Yes. 



PO: Counsel, either side feel compelled to say anything about these requests that 
is not contained in  the filings? 

ADC (Maj Mori): Sir, just briefly. We have obviously asked for the six witnesses. By 
reviewing their CV's in the request, you can obviously see they're qualified. 
And their qualifications certainly impacts the probative value o f  their 
testimony. After getting a chance to obviously review the motions that are 
involved in this case, each witness wi l l  testify on issues directly relevant to 
a l l  the motions before the Cornmission. Having the witness here will allow 
us to present evidence, the government to cross-examine that witness, allow 
yourself to ask questions ofthst witness in that particular expertise and area 
so that we can become educated in the international law, international 
humanitarian law, law of war. I don't believe myself or anybody within this 
room is a -- has extensive experience in international law, practicing in it, or 
advanced education, masters in law from international law; it's a very 
specialized area, very complex area. And having individuals testify 
regarding those subject matters that we have requested, especially, 
individuals with the experience that we have asked for. 

Professor C'assese. formerjudge from the International Criminal Tribunal o f  
Yugoslavia; Professor Bassiolmi, who has been a profe5sor and consultant 
for the Department of State. Department o f  Justice. and International l.aw; 
Michael Schmitt, who we have addressed, who i s  a DoD emplobee, 
employed over in Germany for the Department o f  Defense in European 
Center, George Marshall Center; we have Mr. Tim McCormack, who is the 
Foundation Australian Red Cross Professor o f  International Military Law 
for Melbourne. He is also the Foundation Director for the AsianIPacific 
Center for Military Law. Another one o f  his experiences, which directly 
relates to this obviously, is his role as an amicus curiae for the international 
tribunal regarding the trial of Milosovich. where he is an amicus curiae for 
the trial chamber. 

I think the defense has requested witnesses that are --their testimony i s  
admissible, where the -- i t  would provide probative value and it should be 
admitted. 

PO: Before you sit down -- 

ADC (Maj Mori): Yes. sir. 

PO: Okay, Bassiouni, which motion is he going to be testifying on? 

ADC (Maj Mori): Professor Bassiouni would testify, specifically, for the most weighted 
area, I would say, in the area o f  conspiracy. 



PO: Can you do me n favor and talk about the motiotis listing'? 

ADC (Maj Mori): Yes, sir 

PO: Thanks. 

ADC (Maj Mori): Sir. he would testify, going through, mainly on conspiracy, D 1 1. 

PO: Okay. 

ADC (Maj Mori): He would address also --touch on probably D 17 and D 3, slightly. 

PO: Okay. Mr. Paust? 

ADC (Maj Mori): Mr. Paust. would hit on D 5, D 10. 

PO: Okay. 

ADC (Maj Mori): And also, I am giving the main areas they may have -- 

PO: --that is fine, I understand that. Mr. Cassese? 

ADC (Maj Mori): Mr. Cassese would also hit on the conspiracy, as well as testify 
regarding D 3 and D 17. 

PO: Mr. McCormack? 

ADC (Maj Moril: Mr. McCormack would deal with D 12, D 13 primarily 

PO: And Mr. Edwards'? 

ADC (Maj Mori): Mr. Edwards would deal with D 8, D 4. 

PO: 1 am not holding you -- I amiust asking you what's the primary one. How 
about Mr. Schmitt? 

ADC (Maj Mori): Mr. Sch~nitt -- Mr. Schmitt would testify regarding D 20, D I I ,  D 12, 
and D 13, and D 3, and D 17, the international armed conflicts. 

PO: Okay. You got anything else you want to say? 

ADC (Maj Moril: No, sir. thank you 

PO: Any questions of defense counsel? 

No audible resporl.se 



CM (Calm If l understood you right, and I copied these down, why ~ou ldn ' t  you 
consider when you have, like, two -- at least two, and in \ome cases three, 
testifying on the same thing; wouldn't that be cumulative'? 

ADC (Maj Mori): Sir, I think -- when you get to about three on the suh,ject area. I would 
agree it i s  probably cumulative. But the issue is with these areas o f  law that 
we need to be able to bring in, obviously, eminently qualified experts. and 
to show by having at least two or three testify, that our position is the 
correct position, and i s  what is accepted in international law across the 
broad spectrum in the international community. So 1 would think at least 
three would be necessary for that before I would say that i s  cumulative in 
witnesses, sir. 

C M  (Col- Can you articulate to me why these individuals physically need to be 
here, and that their knowledge and their expertise cannot be passed to you 
guys or to us in another manner, and then you present it since you are the 
defense counsel? 

ADC (Maj Mori): Well, sir, 1 cannot provide evidence personally, myself. 

C M  (Col- But you can argue and make -- 

ADC (Maj Mori): I can argue, yes, sir. But it is from the evidence that 1 \vould argue 
and -- 

CM (Col- So my question is: Why is i t  necessary for me to get the evidence 
directly from him in person and not from some other medium? 

ADC (Maj Mori): Sir. you can judge the witness' demeanor, his credibility. so that )ou can 
have the opportunitj to ask him questions. the prosecutor can ask him 
questions. we can ask him questions right here, and we can get to the heart 
o f  his testimony and ensure that what is contained in a written document or 
what was written in an article is in context for this case because that is what 
is very important. This is the first time military commissions have 
happened in such a long time that there is not much written specilically on 
this issue and the importance o f  these issues. There i s  no book out there 
about military commissions because thereiust hasn't been any in such a 
long time. 

CM ( C o l  Isn't pretty unusual to have witnesses present evidence to a panel when 
it is that panel's responsibility to interpret the law, to have someone come 
up here and give me their opinion o f  the law when i t  is my job to interpret 
that law? 

ADC (Maj Mori): Sir. Mr. Dratel was set up to answer that next, if I could let him answer 



that question. 

PO: Actually -- okay. Go on, I'm sorry. 

DC (Mr. Dratel): In the context o f  this particular Commission and in this particular case. i t  
i s  a unique situation, it i s  unique for several reasons. One, is that we have a 
panel that finds the facts and the law but is not made up of lawyers. We 
have two Commission members who aren't lawyers. There is no judge who 
would make a finding, who would be someone who had experience in 
adjudicating these types o f  issues and would have expertise in the context 
and could consult the law i n  a way that there was training already in place 
to make a certain type o f  determination. 

So I think in one context, in this type o f  case, it is important to have that 
type o f  expert testimony so that the Commission members can feel satisfied, 
and that this is, in fact. the state o f  the law and not a paragraph from a book 
that you can't cross-examine, and you can't ask questions, and you can't 
determine whether it applies to this case, or i t  i s  sorl~ething in the abstract, 
or something that applies to something that was written years 25. 30, ten, 
three, years ago. 

The second part o f  that, and I think they are closely related to each other, is 
that we are not addressing in this Commission offenses that are written out 
in some international, or law o f  war book as existing before the 
President's -- before the MCO or the MCI that created them. So part in 
parcel of our argument is, you're not going to find these particular offenses 
discussed as they as they exist here because they did not exist. So you have 
to have the people who know what they are talking about, these preeminent 
authorities in the field, come in and tel l  you what state is with respect to this 
particular new type o f  offense that the government is seeking to create in 
this Com~nission. And what would be the harm of getting the maximum out 
o f  the these witnesses? Not the minimum, something on a piece of paper. 
but getting the maximum. Getting in to explain to you from the witness 
stand what the state o f  the law is. You can satisfy yourself that you are 
fully educated that you don't have a question hanging out there that you 
can't ask a piece o f  paper, but you can ask a human being, an expert. 
someone who is not going to come in here and risk their reputation on a 
particular side. Someone who is going to come in and give you the state o f  
the law. They have the expertise. They have the knowledge and the 
experience in international tribunals, in military law. in law of war. And 
that is what we are trying to do, is to get the panel the maximum so that we 
have a full and fair proceeding. Thank you. 

PO: Do you want to say anything? On the witnesses not on the P 6 thing that we 
are going to hit later; okay? 



P ( L ~ C O I  Yes, sir. Primarily, the reason that we believe that these witnesses 
are not necessary is what we stated in P-6. 

PO: Fine, thank you. We are supposed to hear next in order 12, 13, 1 I ,  9.20; 
right? That's what you all told me you want to do; right? 

P ( ~ t ~ o l  Yes, sir. 

PO: Major Mori? 

ADC (Maj. Mori): Yes, sir. 

PO: Thank you. Okay. So you are telling the panel that you can't argue these 
motions without these people; right? No, you are telling the panel that you 
would be a lot better o f f  with them; right? 

DC (Mr. Dratel): The whole system would be a lot better off, sir. 

PO: I imagine that the prosecution would argue that, but that is okay. 

Okay. Members. do you want to address that here or do you want to go 
back and take a short deliberation on this'? 

CM ( ~ o l  Deliberation. 

C M  ( ~ o l  Deliberation. 

PO: Coi~rt is in recess for ten minutes. 

The ('ommission Hearing recessetl at 1458. I Novenihev 2004 

Tlie Corrimi,rsion Hearing was called to order at 1507, 1 November 200-1 

PO: The Commission wil l  come to order. Let the record reflect that all parties 
present when the Commission recessed are once again present. 

The Commission has considered the witness request, RE 35 through 40, and 
the Coriimission does not find that they are necessav at this time: therefore. 
the requests are not granted. 

Prosecution, you got a motion to exclude legal expert testimony, P 6, which 
i s  attached to the record as RE 13 A through C. 

Members, have y'all had a chance to look at this motion? 

CM (c~I- Yes. 
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You got anything you want to say about it? 

1 1  Thank you. sir. Gentleman, the request from the defense illustrates 
very nicely why the prosecution brought this motion. Because this type o f  a 
witness. a law professor, to explicate the law. in essence to give a lecture on 
what the law is, that i s  not evidence at all. That is why we brought this 
motion to exclude this type oftestimony. Although. the defense would 
attempt to make it seem so. it i s  neither a normal mode o f  establishing what 
the law i s  before a Commission, nor i s  it required o f  you to allow this type 
o f  evidence. 

Evidence goes to establishing facts. What the law i s  si~nply put i s  a 
different matter. 

No, counsel would not need evidence to say. this i s  what the law says. This 
was against law, this was not against the law. When we do that we present 
legal briefs and we go to sources law. Neither the prosecution. nor the 
defense needs to have someone to have somebody on the stand to tell you 
that for us to point to the law. Does the prosecution have to get someone on 
the stand to say, Military Commission Instruction number 2 says X, Y, Z 
and what I meant by that was A, B, C. No, you are expected to go to the 
source o f  the law atid to study it and go to other sources o f  the law to give 
that meaning as needed. 

Another important reason to exclude this type o f  testimony i s  that it i s  the 
province o f  this Military Commission to determine what the law is. 
Bringing in a law professor, an expert, invades that province because, again, 
you interpret those sources. If a purported expert came in, and told you, this 
i s  what the law says, it says that this charge must go, the only way --the 
only thing that gives that any weight would be the source o f  that opinion. 
And that i s  what you must go to, the source ofthat opinion. Nou, that i s  
not to say that these legal scholars' opinions carry no weight. or do not come 
in here at all. Counsel for both sides are free to. and have freely used the 
opinions o f  legal scholars. and those come in. Now. we've provided a 
couple o f  cases in our briefthat some ofthem are kind o f  lengthy, but the 
portion that talks about the use o f  legal scholars. very informative and very 
important. Now, the two cases that are worth reading are the U.S. Supreme 
Court case ofPnquete Habontr and a federal appellate decision by the name 
of Yo7r.sef: 

And pursuant to these cases -- and they are talking about exactly this 
issue -- when we go outside of statutes and we look to international law and 
what the sources o f  international law are. O f  course, this i s  military 



commission, i t  is a llnited States military commission. The first place wc 
look is to llnited States law, U.S. orders. regulations, statutes. Supreme 
Court decisions. We look to those as a source o f  law. 

U.S. law at times incorporates international law. For in~tance Congress has 
said that a person can be charged under the law o f  war. the law o f  armed 
conflict; that is incorporating something. To understand what those charges 
can be and who may be charged, i t  is saying you look to the law o f  armed 
conflict. and to determine that you have to go to some international sources. 

After I1.S. law, we look at treaties. We can also look to customary 
international law in some instances. Rut as Yousef'said, for customary 
international law, you look at the practice o f  states and court decisions, in 
some instances, you look to court decisions. The works o f  commentaries o f  
jurists are not primary sources o f  international law and over-reliance to 
thein -- on them can lead to confusion and error. 

Now as the Yousef court said, while jurists, meaning legal scholars offering 
their opinions, can be useful in explicating or explaining a point o f  law. 
they -- both those cases talk about the works ofjurists. We think that's 
significant that we look to the works ofjurists. To have solneone come in 
here arld give a lecture essentially would lead to a temptation not just to say 
what the law really is, but what they think the la% should he or the 
temptation to apply the law as they would like to see it. Prior works that 
these people have published, works that at least has some more reliability 
because that is in a more general setting. i t  is where they are attempting to 
interpret, and they would -- to make it persuasive -- they would cite. They 
would say, where are these sources of law, and not just what they think the 
law ought be. 

As the You.seJcourt said, the claim o f  scholars to speak for the 
"international community," loosely so called, however, common place in 
our time, should be regarded with skepticism. So the Yorwef'court laid out a 
hierarchy, if you will. The first place look to it -- to find it in the source 
law. and at the bottom o f  that hierarchy would be the works ofjurists. 

Again, we are not trying to keep the works ofthese individuals out, they can 
be presented. Your ruling here wil l  set a precedent; and we think a 
precedent that says each case can start with a battle o f  legal experts, 
because, let's face it, that is what it would start o f f  as. They want to present 
somebody who would say that their view oftlie law is right, and that is what 
Major Mori i s  essentially said when he made his argument about some o f  
those witnesses. He wants to show that his view ofthe law is right. Well, 
o f  course. we believe our view o f  the law is right, we call experts. The 
Military Commission, while full and fair, is also supposed to be efficient 
and conducted expeditiously. And starting off  with a hattle o f  legal experts, 
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would be bad precedent because it would be very inefficient and create a 
legal side show. 

Counsel should be held to the burden of submitting articulate legal briefs 
that point to legitimate sources o f  law to support their position. Gentlemen, 
we wil l  be offering proposed essential findings for your consideration. 
Thank you. 

Defense? 

lratel): 1 am a little unsure o f  what the nature of this motion is at this point since 
the request for these specific witnesses has been denied to the extent that it 
is a blanket categorical request that the panel exclude a whole category o f  
evidence before you've even heard what it is. I think that would be 
extraordinary. Asking the Commission in the blind to have a blanket 
prohibition on a certain type o f  witness, so that going forward you deny 
yourselves the right to hear testimony that's relevant and necessary before 
you've even been asked to hear testimony and why it's relevant and 
necessary. So 1 think the motion should be denied out o f  hand for that 
reason alone, because i t  is not in any context at all other than these specific 
witnesses which the Commission has already denied. 

I t  would be neither full nor fair to prejudge before you even know a request 
for particular type ofwitness to say that witness cannot be called. This 
should be evaluated on a witness-by-witness basis, on a subject 
matter-by-subject matter basis. And again. otherwise, it would deprive the 
Commission of relevant and necessary testimony. 

Now, the government wants to pick and choose rights that it thinks should 
be transferred, ordinary jurisprudence to this Commission. To pick and 
choose statutes, to pick and choose principles; and only those that niake it 
less fair, only those that provide less information to the panel. only those 
that give you less o f  a foundation to make the decisions that you need to 
make. 

When we were here in August and had voir dire. because o f  this 
extraordinary situation where we have lay members o f  the Conimission as 
finders ofthe law, we ask Are you comfortable in that role'? Do you think 
you can do it? Do you understand the complexities o f  the issues that you 
are going to face. And we got affirmative answers. And part o f  the reason 
that we got affirmative answers was that we were going to be given the 
opportunity to educate the panel, to give the panel the tools it needed to 
make the right decision. 

That i s  what these types o f  witnesses are designed to do. We are not in a 
federal court with a judge sitting, who's had experience in training as a 



judge, has been through law school, has been through judge school, has 
been sitting on the bench as a context for making these kinds of decisions. 
We are not there. And even if we were there, some ofthis testimony would 
be appropriate, because what is expert testimony appropriate for? To give a 
layperson a foundation and a discipline for which they do not have 
experience or access in their ordinary lives. That is everything from an FBI 
agent talking about drug codes. to questions of securities law. And all of 
those are appropriate subjects of expert testimony in the federal courts. 
This is an appropriate sub.ject, and there are appropriate subjects even going 
beyond the witnesses that have already been denied. But you can't even 
know because we haven't even gotten there yet. 

With respect to talking ahout the government said they can put on 
witnesses, we want them to put on witnesses. They won't be able to in this 
context. They will not be able to put on witnesses who will get up there and 
defy the witnesses that we can put on. the six witnesses, the preeminent 
authorities. We are all for giving you the maximum amount of information. 
We are all for you being an informed panel, not a deprived panel. 

In the Yousef case it did not say it was invalid; it said there is a place for it 
and there was a hierarchy of it. But also in You~seJ you're talking a b o ~ ~ t  
traditional practices. 

Again, this is not traditional practice. We are being deprived of the 
opportunity to provide to you the proof in the context of what is the practice 
in international law that these offenses do not exist. They haven't existed, 
and they did not exist until MCI 2 created them. And saying that MCI 2 
was created based on the Presidential Military Order is not an answer to the 
question of whether these offense existed under the law of war. under 
international law, by Congressional authorization -- and we will go into that 
later in the argument on the charges themselves -- but that is just us. When 
I left here in August. I was confident that we could come in and provide to 
you the ultimate foundation for you to make the decision as if you were 
experts. Because that is what you need to be to make these decisions 
properly. 

I submit that they don't want experts because they are afraid of the answers 
that the experts will give and their inability to give you contrary answers. 

We have talked about the importance ofthese Commissions. the first in 60 
years in this countly; and I think it is of the utmost importance that when we 
proceed with these Commissions, that the Commission not do it with 
blinders on, not do it in a way that the Commission remains uninformed, but 
in a way that the Commission becomes most informed. because that is what 
Mr. Hicks' liberty depends on, and the future of militarj justice in this 
Commission and in this country. 



So I think the motion should be denied for all those reasons. Thank you 

P ( ~ t ~ o l  First, that's nonsense. The government can bring witnesses. could 
bring witnesses, and we could turn this into a battle of experts. In our briefs 
we lay out the well-established principles of international law. We lay out 
the cases that are precedent; and to say that we could not bring one is some 
kind of attempt to double dare the government or something into saying 
okay, fine, bring on the witnesses and turn it into a macho fight or 
something. That is nonsense. 

The defense has expressed concern about a fellow Colonel. We have three 
Colonels on this panel, three career military officers. And they have 
expressed a lot of concern because one is a lawyer, he is going to have 
undue influence. And yet they want to bring a parade of law professors to 
wag their fingers at you and tell you what the law is. You should look at 
the law that they would look at to determine what the law is. They do not 
make the law. That is what Yousefsays. Law professors do not make the 
law. I t  would be misleading, it  would inappropriate, it would be inefficient, 
and that is why we brought the motion. 

The context is, the defense clearly indicated by bringing witness requests 
that they intended to put this type of evidence on. That is the context. We 
think law professors lecturing on the law is not evidence, it's inadmissible. 
To explain our views on the law. it should he through the traditional 
methods which can include the works ofiurists. Thank you. 

PO: You got any questions'? 

CM (~ol- Nothing. 

CM (Col- None. 

PO: Members, I propose we deny the government's motion to exclude all expen 
legal testimony and rule on any witness request on a case-by-case basis. Do 
you agree? 

CM ( C ~ I  Yes. 

CM ( C O I  Agreed. 

PO: Prosecution 6 is denied. The Commission will entertain all witness requests 
and grant or deny the requests on an individual basis. This decision will not 
be further reduced to writing. 

CM (Col- Can I make comment? Should the Colntnission choose to hear 



evidence presented by legal experts. I am going to ask that this Commission 
make those recom~nendations on who it should be, not the defense or the 
prosecution. I feel it i s  important that we do understand the law. But I can't 
decide who I need to hear from yet until you present the motions and we 
discuss the laws. I don't presume to know enough to bring the right people 
in until I know what 1 don't know. 

PO: Okay. Defense, the way I understand it. you want to present your motions 
in the following order: D-I?, D-13, D- l  I, D-9. and D-20. Prosecution wi l l  
go along with it, although, I would like to do it a little bit differently. 

Before we start on your motions -- on those motions there i s  an issue of 
conclusive notice Major Mori and c o l o n e l a r e  working on. I t  is 
going to be handled before the Com~nission finishes up its session here at 
Guantanamo. 

Y'all work together; i fyou can't get something worked out, we wi l l  be ready 
to look at the first thing Wednesday morning. So y'all got that. 

Okay. You ready to start with D --what are you on -- D-12, defense? 

ADC (Maj Mori): Sir, i s  it possible to have a 15-minute recess'? We have some with the 
Commissions ruling -- 

PO: Okay. I don't think we can get your client in and out in I 5  minutes. 25 is  
what i s  going to have to be. 

The Cornmission i s  in recess. 

The ('ommission Hearing recessed al 1526 1 Noveniher 2004. 
The Comnrivsion Heuring was culled lo order trr 1551, 1 November 2004. 

PO: The Commission wil l  come to order. Let the record reflect all parties present 
when the Commission recessed are once again present. Okay, defense? 

36 ADC (Maj Mori): Yes, sir. Since the defense witnesses were denied, the defense would offer 
37 what's been marked as Review Exhibit 59-63. Fifty nine i s  a statement by Mr. McCormack; 
38 Sixty. Mr. Cassese; Sixty one, Mr. Edwards; Sixty two i s  Bassiouni; Sixty three i s  Michael 
39 Sclimitt. 
40 
41 PO: That's only five, isn't it? 
42 
43 ADC (Maj Mori): Yes, sir. 
44 
45 PO: Okay. Pass them to the record and . . . 
46 



1 ADC (Maj Mori): They've been previously supplied to the court reporter, sir. 
2 
3 PO: Okay, great. 
4 
5 ADC (Ma-j Mori): Ready for our first motion, sir? 
6 
7 1'0: Yes, we're waiting here - 
8  
9 P ( ~ t C o l  Sir, just if - we haven't seen these yet, we would like to - once we've had 

10 a chance to read them we would like the opportunity or potential to object to some portion - 
1 1  additionally we would like to notify you by tomorrow morning based on reading those. 
12 
13 PO: Okay, we won't, mernbers we won't issue a decision on this until prosecution has 
14 had a chance to talk, right? - 
15 
16 C M  (~ol- Correct 
. - 
I I 
18 CM ( ~ o l -  Agreed. 
19 
20 PO: Okay, there you got it. 
21 

ADC (Maj Mori): Sir, just for the record I think these attachments obviously represent a file 
provided by defense that this i s  what they would testify to. Sir, the first  notion deals with the 
charge of tnurder by an unprivileged belligerent. Mr. Hicks is charged uuder an attempt theory 
but what it focuses on, i s  there a charge o f  murder by an unprivileged belligerent under the law 
o f  war. It's our Motion Dl2  and you've had both our motion, the government's response, and 
our reply. 

It focuses on two main issues; first, i s  this offense an offense that existed under the law o f  war 
prior to the creation o f  the Military Commission Instruction Number 2. The defense's position i s  
i t  did not because it didn't. The next issue i s  what does exactly the law of war protect and 
regulate? Because to commit a war crime to violate the law o f  war you have to actually violate 
something specifically restricted within the law o f  war. The law o f  war i s  not meant to be a 
criminal code regulating or restricting any possible type of offense that occurs within an 
international armed conilict. And for the purpose o f  this motion we can assume that the 
individual involved that's charged with this under the hypothetical murder by an unprivileged 
belligerent doesn't qualify for combatant immunity, wouldn't qualify for POW status. 

But the individual status isn't relevant to determine whether something was a war crime. And 
why i s  that'? lt's because the law o f  war protects certain people and certain places. only. I t  
doesn't protect everyone. And one ofthe people the law of war doesn't protect i s  a service 
member unless that person i s  wounded, surrenders, or is somehow out o f  combat. lt's itnportant 
to note that it protects, and the government did a great job o f  this in their reply, in their response 
to iny motion, it said that numerous charters and conventions it talked about war and every one 
o f  them talked about willfully killing o f  protected persons, killing persons taking an active part in 
hostilities, members ofthe civilian population, treating inhumane acts committed against the 



civilian population. Because that is who, one of the classes of people the law of war protects. It 
does not protect everyone. 

The law of war is not in effect until there's an armed conflict and once it's in etiect it only 
protects certain people and certain places. And you'll notice in MCI number 2 on page 4 under 
the war crime section, it talks and it has an offense willful killing of protected persons. valid 
offense under the law of war triable by military commissions. 

The next one, attacking civilians. valid offense under the law ofwar to be tried by military 
commission. And those you will find contained in the Geneva Conventions, the ICTY, the 
ICTR. the 1C - International Criminal Court. 'The definition of war crimes, those are exactly 
what is meant and who's protected. The International Criminal Court is part of the latest 
definition ofwnr crimes. And again it specifically talks about grave breaches. inhumane acts, 
against persons or property protected under the provisions of the relevant Geneva Conventions 
Unless you're protected by the law of war it's not a crime to murder to steal from to give 
someone a bad check it's not a violation ofthe law of war. It must violate the law of war. 

I mould like to use a hypothetical to explain. The US has invaded Canada and our lines tnovc 
up near south of Montreal and a Vermonter decides he wants to help the US military. He is not a 
soldier, lie does not qualify for POW status. He takes his hunting rifle, gets in his pickup and he 
is driving to the Canadian border. He crosses over the Canadian border and he is there. lie gets 
to where the US troops are and he gets a cup of coffee. At that point in time has he committed a 
law of war violation? No, he hasn't. But there are consequences for his conduct. By being a 
civilian who takes, begins to take part in the hostile activities, he gives up the ability not to be 
targeted by the oppobing force. He is now a lawful target. 

Typically the law of war protects civilians, they cannot be lawfully targeted, unless they take part 
in the hostilities. He loses that protection. So our Vermonter up there, when he gets to the front 
lines with LIS forces he can now be lawfully targeted by the Canadian forces. What else are the 
consequences of his action?? Well, ifthe Canadian forces were to surprise attack that night and 
capture hit11 he would not be entitled to Prisoner of War status and the protections under the 
Geneva Convention 3 regarding prisoners of war. It's not a war crime because he hasn't done 
anything yet contrary to the law of war. If that Vermonter went up to the front line and shot a 
civilian who was walking in a town and he shot him, that is a war crime because it is prohibited. 
You cannot kill  protected people and that is a war crime. Now a soldier - yes, sir. 

3 6 
37 CM ( ~ o l  What if he shoots an American soldier? What's your opinion there? 
: 8 - .. 
39 ADC (Maj Mori): If he shoots an American soldier and he's an American citizen on the same 
40 side? 
4 1 
42 CM ( ~ o l  In your example he was a Vermonter. 
43 
44 ADC (Maj Mori): Yes, sir 
45 
46 CM ( ~ o l  I'm assuming that 



ADC (Maj Mori): He's on our US side. 

CM ( ~ o l  Okay 

AIIC (Ma,i Mori): He is on the US side. 

CM (~ol- Well, my question i s .  . . 

ADC (Maj Mori): Yes, sir. I understand exactly what you're saying. Ile is - he is on the US 
side and he's fighting the Canadians and he shoots a Canadian soldier. That is not a law of war 
violation because the soldier that is participating in hostile activities on either side is not 
protected by the law of war. If they are wounded and if they are surrendered that would be a war 
crime. If that Vermonter shot a wounded - found a wounded Canadian soldier and shot him: war 
crime. If he saw a Canadian pull up the flag to surrender. shot him: war crime. If he had 
violated Canadian prisoners and abused them; war crime. Because once a soldier is captured. 
once a soldier is wounded, or anyway out of the fight, they - law of war then comes in and 
orotects them. 

19 
20 CM ( C O  What do you classify this Vermonter on the battlefield as? 
21 
22 ADC (Maj Mori): I would - I would briefly - this motion - he is a civilian participating in 
23 hostilities and who does not qualify for POW status. 
24 
25 CM ( ~ o l  So you're calling him a civilian? 
26 
27 ADC (Maj Mori): Well, technically, under the Geneva conventions - the Geneva Convention 
28 uses the term civilian who participates in hostilities for someone who loses the protection of civil 
29 -civil protections under the Geneva Convention. They distinguish between a civilian who 
30 participates in hostilities, loses their protections under Geneva Convention IV. You can use 
3 1 whatever term- 
32 
33 CM ( ~ o l  No, you can't use whatever term. 
34 
35 ADC (Mai Mori): Well the problem . . . 
36 
37 CM ( ~ o l  Is he a combatant or is he a noncombatant at that point in time whether he's 
38 lawful or unlawful. 
39 
40 ADC (Maj Mori): He's a combatant. He's acombatant. 
41 
42 CM ( ~ o l  Terms matter. 
43 
44 ADC (Maj Mori): Exactly. 
45 
46 CM ( ~ o l  Terms matter. 



I 
2 ADC (Maj Mori): Yes, sir. He's a combatant. And he could be - if we use the term lawful or 
3 unlawful to distinguish whether or not he would be entitled to prison o f  war status if captured. 
4 And that's the way I believe it's being utilized in this commission. So an individual who would 
5 not be entitled to prisoner o f  war status but has just been in the hostilities is an unlawful 
6 combatant. It's not the status o f  the individual that's committing the act that determines if it is a 
7 law o f  war offense. It's who the target was because that's how the law o f  war operates. 
8 
9 I'm not saying that that Vermonter in Canada who shoots a Canadian citizen could not be tried 

10 for a crime. It may be a crime under Canadian law but it wouldn't be a violation o f  the law o f  
1 1 war. Because the law o f  war doesn't criiliinalize his conduct. It just removes the protection o f  
12 immunity. And I provided as an exhibit, Exhibit 58, the court reporter has that and i t  should be 
13 provided. 
14 
15 PO: Yes. 
16 
17 ADC (Maj Mori): I t  is from the conduct o f  international armed conflict, Dinstein. And his close 
18 -I highlighted certain portions o f  i t  - it's very specific. and he used to be on the staff as a 
19 professor o f  International Law at the US Naval War College. he's now a professor at Tel Aviv. 
20 He has sections in the chapters o f  what would be lawful and unlawful combatants and what's 
21 important is the distinction between them. Well, to read a paragraph, "There are several 
22 differences between the prosecution o f  war criminals and that o f  unlawful combatants. The 
2.3 principle distinction is derived from the active or passive role in the law o f  international armed 
24 contlict. War criminals are brought to trial for serious violations ofthe law o f  international 
25 armed contlict. They have to violate the law o f  arnied conflict. With unlawfi~l combatants the 
26 law o f  international armed conflict refrains from stigmatizing their act as criminal. I t  merely 
27 takes of f  the mantle o f  immunity from the defendant who is thereby accessible to penal charges 
28 for an offense committed against the domestic legal system." 
29 
30 So the - our Vermonter who is in Canada and shoots a Canadian soldier didn't violate the law o f  
3 1 war because that soldier wasn't protected but he may have violated Canadian law and Canada 
32 car1 prosecute him for that in their domestic courts. But if they - if it was a person who was 
33 entitled to prisoner o f  war status, a lawful combatant. he could be tried but then his defense 
34 would be "I was a lawful combatant. I was entitled to prisoner o f  war status, I have inimunity. 
35 combatant immunity." So it's an interesting distinction and it's also sort o f  counter-intuitive, if a 
36 person's not a - wouldn't be entitled to prisoner o f  war status they shouldn't be out there fighting 
37 but that's not how the law o f  war operates. The law o f  war protects people. And until you get 
38 into a protected status you can - you could violate the law ofwar by attacking a soldier by using 
39 a means that's prohibited, by using blinding lasers or glass bullets. That would be a law of  war 
40 violation but that's not because o f  who he is, it's the means and methods that he utilizes. 
41 
42 When the law o f  international armed conflict negates the status o f  lawful combatancy (sic) i t  
43 exposes the culture o f  appeals sanctions of  acts criminalized by the domestic legal system. I n  
44 other words, international law merely removes the shield otherwise available to lawful 
45 combatants as a means of  protection. Conversely when the law o f  international armed conflict 
46 directly labels an act o f  war crime, a prohibited act, whether it's capturing a civilian or place, in 



short i s  provided by international law against the enemies. And a war criminal i s  tried by virtue 
o f  the international law where there's an international armed conflict while an unlawful 
combatant i s  prosecuted under domestic law. 

So this charge. as it 's written, in MCI 2 i s  not an offense under the law o f  war. I t  i s  an attempt to 
make a status offense o f  somebody who was not entitled to prisoner o f  war protections. I t  is. as I 
mentioned in the beginning, a war crime i s  attacking - civilians attaching civilian populations 
that's contained in killing o f  protected persons and civilians. Those are war crimes. This second 
charge has been made up and it's trying to make a status offense -just basically if you have not 
don't meet prisoner o f  war status. 

I I 
12 CM ( ~ o l  Can I ask a question? 
I3 
14 PO: Sure, yeah, go ahead. 
15 
16 C M  ( C o l  Major Mori, in the beginning o f  your story you said the guy was fighting with 
17 the US? 
18 
I9  ADC (Ma.j Mori): Yes, sir. 
20 
21 CM (Col- When he joins the US forces then what's the law o f  war says? Who's 
22 responsible for his conduct according to the law ofwar when he joins and that LIS commander 
23 acceDts him'? 
24 
25 ADC (Ma.j Mori): Well, I'm not saying he even was accepted, sir. 
26 
27 C M  (~ol -  That.s not what you said. You said he was fighting with the US side, 
28 drinking coffee with them. So none o f  your story then flushes, if I understand the law o f  war, if 
29 the US said, "You're fighting with us now." 
30 
3 1 ADC (Maj Mori): No, it would - because for the purpose o f  hypothetical he would not be 
32 entitled to prisoner o f  war status, he wouldn't have joined their- 
33 
34 CM MY question - 
3 5 
36 ADC (Maj Mori): Yes, sir. 
7 7 
J I 

38 C M  (Col- M y  question i s  when c o l o n e l a s k e d  you, "What if he shot a U S  guy" 
39 and you said, "No, he's on their side". 
40 
41 ADC (Maj Mori): Yes, sir. 
42 
43 CM (~o l -  Okay. You started your story and said he went up with the U S  guys and had a 
44 cup o f  coffee. 
45 
46 ADC (Maj Mori): Yes, sir. 



I 
2 CM (Calm I'm asking you what's the law of war say when the US takes that guy on? 
3 

ADC (Maj Mori): If by him - if he were to join the US forces? What does the law say whether 
he is then a privileged combatant entitled to prisoner of war protection or not? I would say if 
lie's not wearing the proper uniform or distinctive symbol, he wouldn't be entitled to prisoner of 
war protection. But it wouldn't make him that a war crime in and of itself. He still would have 
to either attack a protected person or place. 

CM (~ol- So you're implying here that someone running around a battlefield, who is 
not necessarily on one side or the other, is the moral equivalent of someone in my neighborhood 
walking around with a gun and he shoots sotnebody? 

ADC (Maj Mori): Yes, sir. I mean what law would apply to him? Yes, sir. l h e  domestic law 
of the area. And what's important is how the law of war also compensates because it says that he 
can be targeted and he doesn't get the prisoner of war protection. So he allows - at that point 
that person running around can be targeted by the enemy and shot without any worry, without 
anything because it's just like another soldier in that he can be targeted, he's lost the protection 
of being in a civilian status. But he has to violate the law of war to commit a law of war 
violation. sir. 

CM (Col- The other question I have for you, Major Mori, is the reply that you tiled on 
26 October 2004, paragraph 2 says "Facts: Mr. Hicks never fired a weapon or assisted in firing a 
weapon at US or any other force during international armed conflict in Afghanistan." 

ADC (Maj Mori): Yes, sir 

CM (Col- On what basis do you say that is a fact? 

ADC (Ma,j Mori): Well. I say that is a fact because of my knowledge ofthe case, sir 

CM ( C o l  That's your assertion that it's a fact - we have yet to determine what the 
facts in this case are. 

ADC (Maj Mori): Well, yes, sir, and that's - 

CM (~ol- So your motion is resting on facts that we have yet to determine - 

ADC (Maj Mori): No, sir, that's why I started -when I started I said, "Assuming for the 
motion" on whether it's a valid offense under the law of war in this MCI 2. Just assume, assume 
for the sake of determining whether it's a valid offense or not you can just look at the evidence 
and assume that the acts actually occurred. But not Mr. Hicks, but in a legal sense. That 
someone killed someone. That that person who did the killing was not entitled to prisoner ofwar 
status. And that the person they killed, and when we look at the charges of Mr. Hicks they say 
the target was - they say the target was coalition forces only. He is not charged with shooting at 
civilians. he's only charged with intending to kill American, British, NATO, Australian. Afhan 



and other coalition forces. He is not charged with any attack on any civilians nor was he charged 
with shooting at a soldier who had been wounded, nor was he charged with shooting at - using 
improper means to attack a soldier. Fairly technical area hut i t  doesn't violate the lam of war. 

PO: To shoot- 

ADC (Maj Mori): To shoot a soldier. The answer is counter-intuitive 

CM ( ~ o l m  You never answered my question. If I look at this piece of paper, on 26 
October 2004 - 

ADC (Maj Mori): Yes, sir. 

CM ( ~ ' o l  The second paragraph says exactly what I read, "Facts: Mr. Hicks never fired 
a weapon or assisted in firing at weapon at IJS or any other force during the international armed 
conflict in Afghanistan." Now - 

ADC (Maj Mori): Yes, sir. 

CM ( C o l  As 1 read that, I'm not saying he did or didn't. 

ADC (Ma.1 Mori): Yes, sir 

CM ( C o l  Okay. Why do you say that is a fact? That's the only question I want you to 
ans\rer. Why do you say that is a fact? 

ADC (Maj Mori): Because it's no - it's not 

PO: Would you prefer. Major Mori, to withdraw that fact from your motion? 

ADC (Maj Mori): That's fine, yes, sir. Yes, sir. 

PO: Okay. 

ADC (Maj Mori): Yes, sir. 

PO The commission will disregard paragraph 2 of the reply. Okay. You were about 
to say something, C O I I  think before? 

CM (Col- No, I'm fine. 

PO: Okay. Prosecution? 
43 
44 P ( ~ t ~ o l  Sir, terms certainly do matter because under valid, binding, still relevant 
45 US law an unlawful combatant can be prosecuted by military commission for the acts that render 
46 him an unlawful belligerent. That is E.x Pnrte Quirin. It is a US Supreme Court case that exact 



proposition is very recently cited just months ago. The defense attempts to make this seem like 
MCI 2 just made this up. that's their assertion. This offense. and we laid it out in our brief, we 
didn'tjust lay out the part about murder and the treatment of murder under Geneva Conventions 
and things like that, we laid out going all the way back to 1795 and the defense ignores that. 
They ignore Quirin, they ignore Rasul vs. Bush, they ignore precedent, they just want to try to 
sidestep. 

The fact is that under US law and specifically the US Supreme Court has said for US Military 
Commissions we can prosecute people for unlawful belligerence. And we have demonstrated 
that in 1795 a Justice acknowledged that hostility committed without public authorit) is a 
violation of, he said not only domestic law, but ofthe law of nations. In 1795 a Justice said that 
and l e t  the defense wants you to believe that somebody made this up in 2003. This offense- 
this offense existed long before the Geneva Conventions even came into existence or the Hague 
Conventions back in 189'). 

You see not only from the 1795 case but from the Winthrop treatise that we cite in our brief that 
prior to those conventions ever coming into existence there was this problem of people being on 
the battlefield and acting like combatants when in fact they didn't have that lawful status. They 
didn't have that privilege. Killing people \vithout a privilege to do so was a crime long before 
MCI 2 was signed and it was long before the Geneva Conventions back to that point. The 
Geneva Conventions tried to ameliorate some ofthe harsh effects of war. It did not take 
somebody like an unprivileged belligerent and say okay now you can't be prosecuted, now you 
cannot be prosecuted. People like that were prosecuted at Military Commissions during the US 
Civil War. People did not have the privilege who were acting as belligerents either through 
murder or destruction of property. 

So I ' l l  try to avoid some of the same arguments later when I talk about the destruction of 
property because it's the same thing. These acts of belligerency. without the privilege to do so. 
were punished by Military Commissions in the 1800s and the 1700s and the 1900s. And the 
Geneva Conventions that say we want to ameliorate some of these effects and we want to take 
some people and want to put them into a protected class, well it didn't do anything for those 
people because people on the battlefield who do not have the privilege to be there, people who 
are not there for a nations' stake, people who are there without distinctive emblems, people who 
ore otherwise violating the laws ofwar, they are a problem under international law, they are a 
problem and before the modern era we're in now, they were summarily executed. 

That's why we don't have too many cases that we can point to because we see from Winlhrop 
that that's - and that was considered essentially acceptable under international law. When you 
picked up an unlawful combatant that they were executed. And you see that from the List case 
where they -where because the prosecution couldn't prove that in fact they were lawful 
combatants, the Germans executing them was considered not a problem. Maybe the wrong thing 
to do but, in other words, this is what happened to unlawful belligerents before. And again, 
militav commissions were done in the Civil War of unlawful belligerents, Ex Parte Quirin 
stands for the proposition that continues to be part ofthe law and the Geneva Conventions didn't 
change that and they are still cited as part ofthe law. 



ADC (Maj Mori): If there are all these prosecutions and this charge is a valid offense under the 
law o f  war where is one o f  the statutes? Where i s  one o f  look here's the statute from the Civil 
War where we charged someone for killing someone, for not being a privileged belligerent. The 
law o f  war evolved a lot since 19 - 1795. Things that were illegal then might be legal tiow. 
Things that were legal then are illegal now and vice versa. What i s  the present day state o f  the 
law o f  war? So much changed in 1949 with the Geneva Convention. Quiri~r predated that. 
Quirin stands for nothing more than you can prosecute someone who commits an act against the 
law o f  war. 

But to charge what the government is attempting to use against Mr. Hicks, by claiming that lie 
violated the law o f  war because o f  shooting at some another soldier is not a violation o f  the law 
o f  war. It's that simple. We may not like it. We may  not - we may wish that the person should 
be held accountable, and they should be under the domestic law that applies. but i t  doesn't 
violate the law of war. The law of war i s  not there to regulate everyone's conduct in a 
geographical area where the conflict is  occurring. It's there to protect certain people: civilians 
and service members that are out o f  combat either because they're wounded or surrendered or 
captured. That's who it protects. 

When you get an opportunity to read the affidavits o f  Mr. Sch~nitt, Mr. McCormack, they 
articulate the law better than I can because they are experts in this area. And when you read the 
pages from Dinstein who talks about it there is a distinction between status and what the conduct 
i s  that violates the law o f  war. To violate the law of war you must attack a person or place that i s  
protected by the law o f  war when the attack occurs. And soldiers. whether we like it or not, are 
not protecled unless they're wounded or out o f  combat. 

PO: So your contention, Major Mori, is  that if you substitute for Mr. Hicks the name 
John Jones all those facts are true in Charge I I? The only people - the only person who could try 
him for those acts would be the domestic courts o f  Afghanistan, i s  that correct? 

32 ADC (Maj Mori): Yes, sir. 
33 

PO: That's your contention? 

ADC (Maj Mori): Yes, sir. And I guess there are also arguments as well, that if there were 
someone who was actually killed - 

PO: Yeah? 

ADC (Ma,j Mori): 'Then potentially the foreign extra territorial obligation like federal court so 
there's that possibility. But that - in this case that's why I 'm saying i s  that there i s  no - does that 
make sense or did I just confuse you? 

PO: That's alright, that's your answer. Go on please. 



I ADC (Maj Mori): Yes, sir. 

C M  (Col- If l read the President's Military Order that stood this Commission up and I 
go to Section I E and I read the last part o f  the sentence - and I'll quote here, "and, \\hen tried. to 
be tried for violations ofthe laws ofwar and other applicable laws by military tribunals". What 
is your impression o f  what other applicable laws means there? 

ADC (Maj Mori): Sir, Article 21 o f  the UCMJ provides the jurisdiction for military 
commissions. They can try law o f  war violations or those authorized by statute. There's only 
two authorized by statute; aiding the enemy and spying. Otherwise there's the law of  war. 
There is no others under Article 21 and that i s  from where -and if you notice in the President's 
Military Order he cites the section 821 which is Article 21 of  the Uniform Code o f  Military 
Justice. And that's what it says offenders or offenses against the law o f  war or statutc. That - 
there is no other offenses. Now 1 would say if we were - if we were a military commission, i f  
we were occupying an area- you could - an occupying military commission could regulate the 
domestic and have regulations and things like that but that's not what we are. that's not what this 
commission is about. And that's where you saw some o f  the other prosecutions in past military 
commissions where they were regulating sort o f  regular domestic crime. But that's not the case 
here. this is a war court to hear law of  war violations only or those two statutes. And you can't 
violate the law o f  war unless you attack a protected person or place or use improper means. 

PO: colonel- 

C M  (COI- NO. 

PO: You got anything else? 

C M  (Col- The charge here is attempted murder 

ADC (Maj Mori): Yes, sir. 

C M  (COI- Which under federal statutes and US law is a crime. A crime doesn't have to 
be committed, the murder doesn't have to be committed to have the crime be punishable if the 
person i s  found guilty o f  that crime. 

36 ADC (Maj Mori): Yes, sir. 
* - 
5 1 

38 C M  ( C o l  Explain to me again why that does not constitute the commission o f a  crime 
39 on the banlefield then and the only way that the commission o f  a crime is if he kills someone 
40 who is not protected. 
41 
42 ADC (Maj Mori): To violate the law o f  war, sir, you have to do something that's prohibited by 
43 the law o f  war. 
44 
45 CM ( C O I  So in effect I have to wait for him to k i l l  somebody before I can charge him 
46 with anything? 



I 
2 ADC (Maj Mori): Even better, you can shoot him. And that's, sir, because that is the 
3 consequence under the law of war, if you are not entitled to prisoner of war status and you 
4 participate in hostilities, you are a lawful target. That is the consequence. Now if l shoot, if 1 
5 shoot a soldier I'm not violating the law of war. That's just the state of how it's developed over 
6 time. I know it seems- when I first started looking at it, getting educated because I didn't know 
7 any of it, it seemed counter-intuitive to me because it shouldn't be that way - 

CM (~.ol- What does the word "unlawful combatant" mean? 

ADC (Maj Mori): An unlawful combatant is a person participating in hostilities who when 
captured would not be entitled to prisoner ofwar status. It doesn't mean every act they do is 
unlawful. If the status i t ' s  the status versus conduct. Just because you're an unlawful enem! 
combatant doesn't mean you're a war criminal. If an unlawful enemy combatant writes a bad 
check to a US soldier, is that a law ofwar violation? No, because the law of war doesn't cover 
all types of offenses. It only covers specific things and provides protection of certain people at 
certain times. 

PO: 

CM ( C o l  No. 

PO: Okay. Thirteen? Oh you weren't done there, Major Mori? I thought you were. 

ADC (Ma.j Mori): No, I'm done. Yes, sir. 

PO: Yes. he's done 

ADC (Maj Mori): Did I answer your question, sir? 

CM (COI- Maybe. 

ADC (Maj Lippert): Sir, I want to switch gears on you, if 1 can, completely. Dl 3 deals with 
aiding the enemy. Aiding the enemy is undoubtedly an offense triable by military commission. 
Undoubtedly. Why? Because the Congress of the United States made it so. Aiding the enemy 
and spying are the only two non law of armed conflict. law of war offenses that this commission 
has the authority to try. This one is - aiding the enemy can be tried by this commission. 

Unfortunately, it can't b e  it cannot be charged against Mr. Hicks and here's why. The 
government has alleged. in its charge sheet, which you've all read, that either Mr. Hicks was 
fighting with the Taliban or was associated with al Qaida and that they picked Mr. Hicks up 
during an armed conflict that was taking place in Afghanistan in 2001. If Mr. Flicks was fighting 
with the Taliban or was a member of al Qaida, he is the definition ofthe enemy. They've 
alleged that he is the enemy. In fact the President has designated that he is an enemy combatant. 
This is not a difticult concept. If you are an enemy - if you are the enemy you cannot be charged 
with aiding the enemy unless t h e r e  are two very narrow exceptions applied. 



1 
2 One ofthese narrow exceptions was demonstrated in US v, puirin which the prosecution cites. 
3 In Quirin, eight saboteurs, one o f  whom was an American citizen, came onto our soil and they 
4 were then charged with aiding the enemy. If you come onto a - the soil ofthe United States and 
5 you are an enemy you can be charged with aiding the enemy because when you come onto our 
6 soil you have an allegiance to the United States. During that time you have to abide by the laws 
7 o f  the United States and you gain a temporary allegiance to the United States. Accordingly, you 
8 can be charged with aiding the enemy. 
9 

10 The second very narrow exception is if you are a POW. If you were a POW and yon aided the 
I I enemy, you have an allegiance to the United States and you can he charged with aiding the 
12 enemy. 
13 
14 Mr. Hicks, as the prosecution has conceded, is an Australian citizen. He has no allegiance to the 
15 United States. If you're a US citizen you have an allegiance to the United States. If you're a 
16 memher o f  our forces, you have an allegiance to the United States. If you are an Australian 
17 citizen in a foreign country. such as Afghanistan. you don't have an allegiance to the llnited 
18 States that you can betray by aiding the enemy. That is the gravamen o f  the offense, betrayal o f  
19 an allegiance. 
20 
? I  Prosecution and the defense can show you no other case in the history ofthe United States 
22 jurisprudence where anon US citizen who has never set foot on US soil was charged with aiding 
23 the enemy. Why? Because i t  doesn't exist, it just doesn't happen. Becausr if yon are the 
24 enemy, you can't aid the enemy. It's nonsensical. It's an expansion o f  a concept that the 
25 government wishes were the case. There's been a lot o f  rhetoric about a global war on terrorism 
26 that we wil l  come and get you if you aid or harbor or abet a terrorist, we're going to get you. and 
27 that's fine. But unless you have an allegiance to the United States you're not aiding the enemy if 
28 you do that. l i w e  would follow what the government wants as aiding the enemy. every enemy 
29 that we capture could be tried for aiding the enemy. 
30 
3 1 Conversely let's say we're in Iraq and the United States invades Iraq. And the Iraqis 
32 ~niraculously won or miraculously succeeded in keeping us from our achieving our objective and 
33 captured some o f  our soldiers and they applied this theory. The Iraqis could try American 
34 soldiers for aiding the enemy. Because who is Iraq's enemy? The United States o f  America. 
35 That makes no sense. We wouldn't stand for it. It doesn't happen because this offense does not 
36 exist or does not apply to Mr. Hicks because he has no allegiance or had no allegiance to the 
37 United States o f  America. It's that simple. 
3 8 
39 MCI 2, which the government cites as its source o f  law for this, is written by the government for 
40 the government after this offense - or after these this alleged conduct occurred. It's hardly 
4 1 authoritative on what the state o f  the law is. They cite it in their response. They cite - they state 
42 in fact that MCI 2 is declarative o f  existing law on this. M y  response to that is if it's declarative 
43 of existing law then why don't you just write down the existing law, cite me to the existing law 
44 instead o f  writing a new MCI  2 regulation that creates i t  out o f  full cloth. They can't do that 
45 because it never existed. This concept o f  your enemy - o f  being the enemy is aiding the enemy 
46 has never existed before. Accordingly. while it's an offense triable by military commission, i t  



I doesn't state an offense against Mr. Hicks because as the government alleges - if as the 
2 government alleges he was the enemy he can't be tried for aiding the enemy. Thank you. 

C M  (Col- We don't get to ask questions here'? 

PO: You can ask questions any time you want. 

ADC (Maj Lippert): Yes, sir 

C M  (Col- Let's go back to this duty o f  allegiance 

ADC (Ma.i Lippert): Yes, sir. 

CM ( C o l :  - issue. We heard a motion earlier today for continuance from the defense - 

ADC (Maj Lippert): Yes, sir. 

CM ( C o l  -that the Australians and the United States were going to come to some kind 
o f  agreement that was going to provide Mr. Hicks with some sort of  favorable status in front o f  
this militar). commission or some diplomatic senlement. Would that not imply that the United 
States and Australia are allies? 

ADC (Maj Lippert): Well, I think it's fairly obvious that Australia had soldiers in the - in 
Afghanistan at this time maybe one or two - 

L J  

26 CM ( C O I  Okay, so let's take that one step further now - who do you think the 
27 Australians were tighting against? Was it the United States? 
28 
29 ADC (Ma.i Lippert): No, sir. they were not 
30 
31 CM ( C o l  Okay. So why wouldn't Mr. Hicks' allegiance to Australia not transfer to 
32 the United States if on the battlefield both countries were allies? 
33 
34 ADC (Maj Lippert): The transfer o f  allegiance, right, that we can I guess you want to call it 
35 standing - who has standing to accuse Mr. Hicks o f  being treacherous or betraying them'? I s  that 
36 basically what you're saying, that the United States has standing to assert Australia's right to ir) 
37 him for betraying Australia while - because he was fighting with the Taliban against Australia 
38 d u r i n ~  200 I .  - 
39 
40 C M  ( C O I  What I 'm saqing i s  you made a distinction in your argument that he i s  the 
41 enemy. 
42 
43 ADC (Maj Lippert): That's what i s  alleged, yes, sir. 
44 
45 C M  ( C O I  That's what i s  alleged. Then i s  lie the enemy o f  only the IJnited States'? 
46 



1 ADC (Maj Lippert): He's the enemy o f  the Coalition I think at that point. But - - 
CM ( ~ o l  But then - so his allegiance is to 

ADC (Maj Lippert): To Australia. He still doesn't have any allegiance to the United States o f  
America. If it was an occupied situation where the United States was controlling that territory 
yes, he would have an allegiance to the United States. But the United States didn't control any 
territory in Afghanistan. The - ifthat was the case, sir, Australia would be entitled to take action 
against Mr. Hicks. But Australia has said he didn't violate any Australian law. I would believe 
that Australia would vindicate its own rights, not the United States. that's never been done before 
either. This theory o f  a Coalition partner - that one Coalition partner vindicating the rights of 
another Coalition partner has not been done before under the auspices o f  aiding the enemy either. 
It just doesn't happen. Australia- if Australia was upset about it they could have tried it. 
Unfortunately they - he didn't violate any Australian law according to the Australians. I think 
now Australia has changed their laws - I think that's cited in our brief, that in fact his conduct 
might have been criminal would he if he did it now would be criminal now, but it wasn't thcn. 
The United States has no standing to assert its - assert a - to vindicate a betrayal of Australia. 
Why would we care'? I t 's  not - we don't have any standing to do that. The United States doesn't 
have any standing to do that. The government i s  trying to make it so but that's an expansion o f  
\\hat aiding the enemy is all about. And that's why the offense doesn't stick to Mr. Hicks. 

PO: Trial? 

P ( ~ t ~ o l :  Ex Purte Quirin is the case that you all wi l l  have before you and the 
Supreme Court case wil l  be one thing we ask you to read in the transcript. There are some 
relevant portions ofthat lengthy transcript. This phantom element o f  allegiance to the United 
States- apparently the defense continues to confuse treason with aiding the enemy because in its 
brief it points to a treason statute and treason case law. That's betrayal o f  a country that a 
country itself wants to vindicate. Aiding the enemy as an offense has existed since the beginning 
o f  the US military and the defense did a nice job o f  tracing this all the way back. aiding the 
enemy. But what the defense then does is try to mingle that in with treason because they want to 
import an element with treason. They want to import allegiance to the United States. I f  you read 
the Quirin case you'll see these were Gern~an Nazi saboteurs, members o f  the German military 
who came to the United States. They were convicted ofaiding the enemy. Nowhere in that 
opinion does it say that allegiance i s  an element. The defense comes up with these two narrow 
exceptions hut we don't read that in a case anywhere. That's why we talk about sources o f  law - 
look to cases, look to treaties. This is a theory the defense has. The Quirin case - what are we 
talking about here? We're talking ahout a German soldier, an enemy o f  the United States at that 
time. He was convicted o f  aiding the enemy. and the other Nazi saboteurs; a clear case. As the 
defense notes this offense i s  clearly triable by military commission so we agree on that. That 
Congress has said okay anything that can be triable under the law o f  amled contlict and these 
statutes; spying and aiding the enemy. And Congress lays out what aiding the enemy is. 
Where's allegiance to the United States in the Congressional Statute? It's not there. And in the 
case law that the defense cites you look at it and it talks about the broad nature o f  aiding the 
enemy and a broad category o f  people who can be guilty o f  aiding the memy. Now where 
allegiance may come in is that MCI  2 correctly notes that in order far any offense to be a crime it 



has to be a wrongful; that's accepted jurisprudence: it tias to be wrongful. So what it says i s  in 
the case of a lawful combatant, okay, a United States soldier tighting in Iraq, he couldn't just be 
picked up and tried, his conduct has to be wrongful. And what MCI 2 is laying out in its 
comment, is that to be wrongful for a lawful combatant at that point you may have to go toward, 
did that person have an allegiance toward the entity or country they were fighting. That's when 
you go forward. But otherwise, MCI lays out the elements, it i s  declarative. We've done our 
best to show you the underpinnings for that, which includes US v. Quirin. and the fact that an 
enemy was convicted o f  this. I t  is an offense, it does not have allegiance to United States as an 
element. it never did, and so it should not be dismissed. 

ADC (Maj Lippert): Sir, the prosecution points to part ofthe transcript in 1JS v. Quirin, they did 
it in their use that - transcript citing the actual charge from Quirin from their brief and it says- 
and I'm reading from the prosecutions' brief here - that when the enemies o f  the United States 
using the German side o f  the coin enter into the territorial limits o f  the United States that's on 
page 1 1 ofthe prosecution's brief, it's in the Quirin transcript at - they don't really cite the page. 
I can't tind it. 

PO: We can tind page 1 I o f  their response. 

ADC (Maj Lippert): Yes, sir. That is the reason why the eight Nazi saboteurs were tried for 
aiding the enemy because they came into the United States. US v. Giilur~s, which i s  cited in our 
brief makes it clear that if you come into the United States you have a temporary allz,. w n c e  to 
the United States. That's how you get the nexus that allows - that allowed the Qnirin court to try 
those eight Nazi saboteurs for aiding the enemy. 

LJ 

26 CM ( C o l  So i f the eight saboteurs were spying or doing whatever a saboteur does in 
27 World World II and they were doing i t  in Canada what then? 
28 
29 ADC (Maj Lippert): Well - 

C M  (Col- Who then - who then has the right or the responsibility to protect the United 
States from those saboteurs? 

ADC (Maj Lippert): Well, let's parse i t  up. Quiriri is a very complicated case. Those eight 
saboteurs came into the United States ofAmerica. If they had been wearing their uniforms, and 
carrying guns and got o f f  the boat and ran up the dock and started shooting everybody, what 
would we call it? That would be called an invasion, right, sir'? What made those eight saboteurs 
unlawful combatants and rendered their belligerency unlawful, which is what we talked about in 
a prior motion, i s  that they took o f f  their uniforms. At that point they became unlawful 
combatants. What else did they become? They became spies. The fact that they were in the 
United States doing it made them - made them liable for aiding the enemy. I f  they were doing 
the same thing in Canada, right, sir, they would have been invading Canada if they had their 
uniforms on, they would have been spying on Canada at that point and Canada could have done 
something about i t  and they would have had a temporary allegiance to Canada and Canada could 
have tried them for aiding the enemy because Canada was at war with Germany as well. 



1 CM ( ~ o l  Whoa, you just made an assumption there. Let's not assume Canada is at 
2 war with Germany. 
7 
3 

4 ADC (Maj Lippert): Okay. 
J 

6 CM ( ~ o l  L.et's assunie Canada is a neutral country - 
7 
8 ADC (Maj Lippert): Okay. 

CM (Col- And they really don't care what the saboteurs are necessarily doing in their 
country because they're not breaking any Canadian laws. Who then has the right andlor the 
responsibility to hold those people accountable for the acts against the United States? 

ADC (Maj Lippert): If they were acting against the United States and they were not wearing 
uniforms they could be tried for spying or tried for sabotage but they couldn't be tried with 
aiding the enemy because at that point in time they were the enemy, whether it be in Canada or 
Timbuktu. They're still the enemy. This is the same exact situation you're talking about with 
Mr. Hicks. They're not liable for aiding the enemy, because, sir. they were the enemy. There 
has to be an allegiance, that is the crux of the offense. 

PO: Major Lippert - 

ADC (Maj Lippert): Thank you, sir. 

PO: Can you do me a favor? 

ADC (Maj Lippert): Yes, sir. 

PO: Can you show me in Article 104 where it says anything about allegiance? 

ADC (Maj Lippert): No, sir, I can't but - 

PO: Thank you, please. I've heard it. I've heard it. Thank you, Major Lippert. 

ADC (Ma.j Lippert): Thank you, sir. 

ADC (Maj Mori): Can I comment with one point? 

PO: Yeah, I just didn't want to hear Major Lippert tell me he can't - stand up - and 
I'm not mad at Major Lippert, I mean he's arguing his case but it's not in 104 and neither side 
put 104 into their briefs in whole so that the members could look at this stuff. And if you're 
going to cite a spec then perhaps it'd be a good idea to put it into the brief especially when it's a 
really crummy small spec which says any person who aids or attempts to aid the enemy with 
arms, ammunition, supplies, money or other things shall be punished by, shall suffer death or 
other such punishment as a courts-martial or military commissiori directs. That's all it says. 



Okay. So, yes, you can say whatever you want to. Major Mori, and then you can tag team with 
Major Lippert. Because I'm not mad at him. I just want you all to pay attention to the law. 

ADC (Maj Mori): Yes, sir. 1 just wanted to address first for 104 as you look at the cases that we 
have prosecuted prior in the military system most ofthe ma.jority o f  our prisoners o f  war 
collaborated with the capture. In Quirin i s  the only other case where there were actually 
civilians who were these unlawful combatants tried and you do have, where someone i s  a civilian 
and not an actual combatant, that's where treason was utilized. So we have to look at where does 
US law apply. Right now are we governed by - are we governed by Brazil law? 

I1 PO: I'm getting very confused, Major Mori. 
12 
13 ADC (Maj Mori): What I'm trying to say i s  what law does David Hicks have to abide by in 
14 Afghanistan? Afghanistan and the country he is a citizen of, Australia. That's who he has to 
15 respect and until i t  comes into an area that's under control o f  the United States, that's when US 
16 law applies. 
17 
18 PO: Okay. You got anything? 
1 0  

' I  

22 PO: - - 
A5 

24 C M  ( C o l  I 'm okay. 
25 
26 PO: Okay, let's hear eleven. No, let's take a - want a break - 20 minute brcak. 
27 Court's in recess. 
28 
29 The Commission Heuring rece.ssed a1 1647, 1 November 2004. 
30 
3 1 The Commission Hearing was called to order at 1707, 1 November 2004. 
32 
33 PO: The Commission wil l  come to order. Let the record reflect we've got a new 
34 court reoorter. 
3 5 
36 P ( ~ t ~ o l  Yes, sir. s e r g e a n t h a s  returned to the courtroom 
77 

PO: Okay. Everyone else is still here. Defense? 

DC (Mr. Dratel): Major Mori is prepared to argue D 11, which is the conspiracy. After 
that would be D 9, which also relates to the conspiracy charge, count one; 
and then D 20 which has to do with the word "terrorism" in count one as 
well, also related to the conspiracy. So the next three motions are all o f  the 
same piece with respect to conspiracy. And we're at a littlc bit o f  a dilcmma 
here because we do not want to break them up, but we also, know that we 
have gone on for a while, and there's been a lot for the Commission to 



absorb. particularly after reading so much material 

We think -- the defense thinks, I know the government does not agree. We 
have asked the prosec~~tion, they don't agree -- we think this would be an 
appropriate place to break, let the panel absorb what has gone on already, 
which is quite dense to begin with, come back in the morning fresh with 
these tl~ree that really ought to go together rather than extend it to the 
point -- beyond the point where i t  has the appropriate level of impact as we 
get fi~rther into the day. And it's notjust question of fatigue, it's also a 
question ofjust -- I know from terms and concepts that you come to on one 
day, and then the next day. and the next day, it's just impossible to absorb 
thcm all appropriately on one day or two days. It's better to spread them 
over time, get a chance to sleep on it. let that sink in. come back. 

We wil l  still finish tomorrow with all the motions. I think we're all 
contident o f  that. I don't have any doubt that we wil l  finish tomorrow 

PO: What do you say. Yo11 talking? 

P ( ~ t ~ o l  Yes, sir. Well, as stated, we would prefer and suggest that we do a 
couple more tonight, just because it's 1700. we've been going for four hours. 
we think it would be fruitfill to maybe consider the conspiracy. Wc've had 
c o m m a n d e m s i t t i n g  waiting for this one, and we'd like to get that one 
done. l f w e  need to do the three together -- 

PO: No offense, c o m m a n d e r b u t  your personal sitting there waiting isn't 
really going weigh too heavily. 

ATC ( C D R  No offense taken, sir. 

P ( ~ t ~ o l  So we would prefer to -- 

C M  (~ol-  The prosecution wants to bundle the three together, and that's 
understandable. But if you think it's going to take longer than you're going 
to be here, are therc other motions that you're prcpared to state today that 
are individual that we can stop? 

DC (Mr. Dratel): We've structured them so that they flow and there's a real logical flow 
that one gives you foundation for the ones after it. And the conspiracy one 
i s  a complicated -- i s  the most complicated of the charges. and i t  is, in rlly 
opinion, having litigated conspiracy, which i s  very common in the civilian 
courts, in  the criminal courts, not so common in the military courts -- to me 
is a very, very diff~cult concept for lay people to get their minds around 
because i t  is a concept that in ordinary law is difficult, and in the law of war 
is -- adds another layer o f  complication. 1 think it's going to being thc 
longest argument, atid then you're going to have two after it that we're going 



1 to want to do together so as not to break them up, and then we're going to 
2 get into a situation where I think we'rc going to be in overload for 
3 everybody. 
4 
5 PO: The Commission, looking around, doesn't want to. but since you tell us that 
6 that's what you need, we'll do it for you. Court's i n  recess until 0930. 
7 
8 The Chmmission Hearing reces.ved at 171 1, 1 November 2004. 
9 



The Cbmrn~.~ uon Heurltl~ wav calkdlo order czt 0931. 2 No~lember 2001 

PO: The Commission i s  called to order. Al l  parties present when the 
Commission recessed are once again -- on I Uovember are once again 
present with the exception o f  the court reporter. 

P ( ~ t ~ o l  Sir. sergean-l believe. waq the court reporter when we 
recessed, and i s  again the court reporter. 

PO: Well, she's here now at any ratc. 

Okay. For everyone's general information. POM 1-1 defines what this 
Commission means bq "Comm~ss~on Law". I t  applie5 collectivel) to the 
President's Military Order DoD Directive 5105.70, the Military 
Commission Orders. the MCls. Appointing Authority regulations, and any 
changes to the foregoing. When we use it, we use i t  as a shorthand 
reference to those above hand matters. 

The Commission carefully considered D 37. a defense motion to declare the 
Commission improperly constituted. The motion i a  denied, neither party 
having stated that i t  would furnished proposed findings o f  fact and 
conclusions o f  law. Our written decision will be appended to the record of 
trial prior to authentication. 

The Commission has carefully considered the defense request that the 
Commission interpret MCO 1. section 4(A)5id) to rcquire the Presiding 
Officer to certify all interlocutory questions which, if granted, would 
terminate the proceedings with respect to a charge. The Commission does 
nut so interpret that section. The Presiding Officer will certify interloc~~tory 
questions when the disposition thereof does effect the termination o f  
proceedings with respect to a charge. The Presiding Officer may certify 
interlocutory question which he deems appropriate. Counsel for both sides 
are free to request that the Presiding Officer certify any interlocutory 
question. The Commission wil l  not issue a writtcn opinion on this sub.iecl. 

The Commission has carefully considered D 15, a defense motion to 
dismiss thc charges for improper panel select~on procedures. The defense 
motion is denied. If the government still intends to furnish proposed 
findings o f  fact and conclusions o f  law, the Commission wil l  not enter a 
written decision prior to 1700 hours on 5 November. 

So y'all don't bust your fingers takin notes, after this scssion, you can gel 
copies of what I'm reading from Mr. t h e  assistant. 

The Columiasion heard the on the record object~on to the POMs. l f the 
defense wants the Commission to take any action on those objections. the 



defense wi l l  provide a motion to the Co~nmission no later than 1700 hours 
on the 4th ofNovember. Prosecution response, if any. wi l l  be filed no later 
than 0900 hours on the 5th o f  November. In setting these time lines, the 
Commission has taken note that all parties were given the opportunity to 
comment on the POMs when they were issued. 

The Commission draws the attention o f  all parties to MCI 8, paragraphs five 
and six. The parties must comply with the dates set, or they must request a 
delay. Failure to answer is not acceptable. 'The Commission is not aware o f  
any occasion in which the Conimission has not granted a request for delay. 

Okay. The Commission has carefully considered D 28 and 29. the defense 
request for continuances which were denied by the Presiding Officer. The 
Commission does not find that the required continuances are necessary to 
provide Mr. Hicks a full and fair trial. 

The Commission has carefi~lly considered D 38, a defense motion to 
dismiss for improper referral. The motion is denied, neither party having 
stated that it would furnish proposed findings o f  fact and conclusio~ls o f  
law. A written decision wi l l  be appended to the record o f  trial prior to 
authentication. 

I said yesterday -- and I realized it's the first time we've discussed it -- 
please, i fyou intend to attach or to submit proposed findings o f  fact and 
conclusions o f  law, tell us when you're arguing. The Commission is 
working very hard on these things, and a late-submitted findings might be 
too late. 

Be that as it may, the Commission has carefully considered D 12, a motion 
to dismiss Charge I1  for failure to state an offense triable by military 
Commission. This morning, entered as 24 Dare proposed essential findings 
from the defense. 

P ( ~ t ~ o l  No. sir, that's -- 

PO: Prom the prosecution. Okay. Defense, you have the times I stated 
yesterday. If you choose to submit anything, the Commission defers 
decision on this motion until a later time. 

The Commission has carefully considered D 13, a motion to dismiss Charge 
Ill for a failure to state an offense. The Commission received this morning 
prosecution proposed essential findings. Defense, once again, you've got 
the time I said you have to respond thereto. The Commission defzrs 
decision on this motion until a later time. 

Okay. Counsel -- this is for all counsel -- before we hear arguments, the 



Commission has read the motions and the attachments. The Commission 
would request that counscl kccp their argumeno focused on the main 
points. The Commissio~i doesn't need a recitation ofthc entire brief. The 
members of the Commission are prepared to ask questions in the areas in 
which the filings do not appear logical or provide enough information. 
Enough said. Okay. Defense, you're up. 

ADC (Maj Mori): Yes, sir. First motion is D 12, defense motion to dismiss Charge I for 
failure to state an offense triable by a military commission. I t  is a charge 
based on conspiracy. 

PO: Okay. You're talking D 1 I ?  

ADC (Maj Mori): Yes, sir. Did I say D 12? D 1 1 ,  sir. It's a charge based on conspiracj 
in the Military Instruction number 2. The charge itqelf, as we've stated in 
our papers contained in military Commission number two, does not exist in 
international law. I t  is actually a merger, or creation o f  the U.S. or civil 
common law jurisdiction's crime of conspiracy connected wit11 the concept 
ofjoint criminal enterprise, or common criminal purposes as it's also called. 
And I'd like to provide, ifevery member doesn't have a copy o f  Military 
Instruction number 2 handy, 1 have extra copies, because I'd like to addrcss 
the specific charge contained therein on page 19. May I approach, sir, if 
any member needs a copy? 

PO: We all got them. 

ADC (Maj Mori): Yes, sir. If you look at the elements as they're contained, on page 19, 
Military Commission l~istruction number 2, on the very hottorn paragraph i t  
begin5 the elements that the government alleges. And there's a firrt 
sentence, "the accused entered into an agreement with one or more persons 
to commit one or more sets o f  offenses. or", and that connects the two 
elements. The first one is what you would find in a sort of  conspiracy 
charge. The second half of  that is what you would find in similar to a joint 
criminal enterprise. And in each element, on the next pngc, two, they have 
that same "or", where they've joined -- in both two and three -- wllere they 
have joined this conspiracy -- typical conspiracy charge with joint criminal 
enterprise. 

Nowhere has that been done or exists in international criminal law or under 
the law of war. And that is why this, on itself -- the charge itself, is flawed. 
The alfidavits that we submitted from Professor Bassiouni addresses 
specifically that this i s  inappropriate and has no foundation. 

I'd like to addresseach area, the conspiracy and the joint criminal enterprise 
to undcrstand whq each side dues not have the support and how the 
government is trying to use it. 



First: conspiracy. Conspiracy is only utilized in the crime o f  genocide. It's 
only applied there, and it's not applied anywhere else. I'd like to provide the 
~nembers Review Exhibit 65, if I could approach, sir. 

PO: Yes. 

ADC (Maj Mori): It i s  a copy o f  the International Criminal Tribunal for Yugoslavia 
statute. And as the statute covers. Article 11. grave breaches: Article Ill, 
violations o f  law or war. Article 1V. Genocide. Genocide is a totally 
different category o f  offense separate from the law of war. And specifically 
mentioned is the theory, conspiracy to con1111il genocide. You have that 
within this realm o f  genocide offenses which is separate from the law o f  
war. And that is the exception which proves the rule that there is not 
conspiracy in any o f  those other areas. And in both of the government's and 
the defense briefs and motions, you see where the ICTY, International 
Criminal Tribunal o f  Yugoslavia, or the International Criminal Tribunal for 
Rwanda have used the charge ofconspiracy relating solely to the genocide. 
Nowhere else is conspiracy used. 

The government seeks support from the Nuremberg trials. \%hich were 
conducted prior to the creation o f  the Geneva Conventions and Inany 
different advances in international law, and I'd like to approach. sir, and 
provide the members Review Exhibit 66, which is a copy o f a  specific page 
out ol'tht: International Military Tribunal transcript volumes which we cite 
in our briefs. But it's the court's decision specifically geared for the first 
part I've highlighted. Count I, however, charges not only the conspiracy to 
commit aggressive war, but also to commit war crimes and crimes against 
humanity. And in the next section I've highlighted, it talks --the tribunal 
wi l l  thereforc disrcgard the charges in Count 1 that defendants conspired to 
commit war crimes and crimes against humanity. 

Why? They explained because the charter doesn't define conspiracy to 
commit war crimes as a separate offense. So even in the area o f  law of war 
violations back in Nuremberg. thcy rcjccted the use of conspiracy because 
they have -- law o f  war is internationally based, i t  has to be accepted around 
the world. Conspiracy is only utilized in a small portion o f  countries. 

Nou, there is a theory o f  liability that's been utilized -- sort of  group 
participation in a crime. And we see that in the area ofjoint criminal 
enterprise, or common criminal purpose. But the difference between that 
and conspiracy is conspiracy is  an offense itself. Someone could be 
charged with conspiracy. Someone could he charged with rape. whatever 
the offense is. Joint criminal enterprise is not an offense; it is a theory 
under which you hold people responsible for a crime that has been 
committed, like aiding and abetting. It's not a charge in and unto itself'. It's 



kind o f  a complicated -- and that's what the government is using to try and 
hopefully confuse people by merging in this joint criminal enterprire to 
rescue the fact that conspiracy i s  not accepted in international law except 
for genocide. So they throw in thisloint criminal enterprise. but no one has 
ever been charged with joint criminal enterprise. It's just a way that -- an 
area o f  the law that you would apply to look at people's participation in an 
offense to see whether or not they're criminally liable. And I mention that, 
too. because back in the ICTY --that's seven -- they talk and the individual 
criminal liability responsibility. And they talk about the different wnbs that 
people are individually. criminally responsible, and they do not menlion 
conspiracy. 

It's well settled that conspiracy, except for genocide. is not accepted. So 
that first halfof each ofthat element in MCI 1 -- [ mean. MC1 2 i s  invalid. 
And the way they're trying to use joint criminal enterprise, the second part 
i s  invalid. The prosecution seeks to find support for the conspiracy charge, 
and they cite very thoroughly this law review article by Mr. Barrett. 
"Lessons o f  Yugoslav Rape Trials, The Role of Conspiracy Law in 
International'TribunalsM written in November o f  2003. And when you read 
this, you see exactly what he's doing. And he concludes it in his last 
section: "For these reasons. one would expect joint enterprise liability and 
command responsibility to provide the limited use for prosecutors pursuing 
rape convictions". That's what he's writing about. The IC'C, International 
Criminal Court would likely benefit from a supplemental theory such as 
conspiracy. 

Now, why is he writing an Article in 2003 advocating that conspiracy 
should be allowed to be used in the International Criminal Court unless -- 
because it's not being used. It doesn't exist. And we're talking about what 
is the state ofthe law, international criminal law, international humanitarian 
law in 2001 during charged offenses? There was no offense of conspiracy. 
The government tries to rely on U.S. law. That's -- this is not an offense 
that occurred within U.S. territory. We're talking about internationally 
accepted law of war. 

C M  (~ol -  In the Nuremberg trials, how did the charge o f  conspiracy to commit 
genocide appear'? 

ADC (Maj Mori): See. in Nuremberg, they didn't use conspiracy and terms like that. 
What I was referring to was the ICTY statute. 

CM ( ~ o l  Okay. How did that come about? Where did that element o f  law -- 

ADC (Maj Mori): Where did the common conspiracy and the comlnon purpose come 
from, where they start using that terminology'? Remember there's only four 
countries that were involved in  creating the statute, and it came solely from 



those four countries, working out how to create different offenses and 
different theories o f  liability. And obviously the U.S. was - -we talk about 
it a little bit in our moving papers and also our experts talk about the 
historical and those very meetings --the London conference, I believe -- on 
how these four countries worked and thought about which theories and 
which crimes could be accepted, because there's different judicial systems 
in the countries across the world. And so the American intluence was to 
push this conspiracy theory, and yet it was rejected by the tribunal because 
it's not internationally accepted. They only dealt with the conspiracy to 
commit aggressive war, not war crimes. And that, sir, really i s  -- 

C M  (~ol -  Did I read i t  wrong that some ofthe accused in the Nuremberg trials 
were, indeed. at one point charged with conspiracy to commit war crime5? 

ADC (Maj Mori): Yes, sir. 

C M  (Col- Where did the Nurembergjurists come up with the idea that they could 
charge those folks with conspiracy to comtiiit war crimes? 

ADC (Maj Mori): I t  wasn't the jurists, sir. 

CM (c~I- who was it? 

ADC (Maj Mori): It was the prosecutors -- the American prosecutor who was the lead on 
that, borrowing from his experience in the U.S. trying to advocate this very 
flexible, expansive criminal tool to try to bring many people into 
culpability. and that is a theory that is. I think, it's 43 -- less than 43 
countries. 36 countries that utilize some sort o f  conspiracy; 140 don't. 
That's why it's not recognized under international law as something that's 
customary on international law, except for genocide which began with the 
genocide convention, which was signed of fby all o f  the countries. So 
Nuremberg was originally from the prosecution putting forth this theory. I t  
was rejected by the actual tribunal. And the statute itself was written by 
only four countries, the U.S., England, France, and Russia. 

C M  (~ol -  Your underlying assumption in your argument here, is that this 
Commission is bound by only international law. 

ADC (Maj Mori): Yes, sir, by the laws o f  war recognized 

C M  (Col- But the laws o f  war are detined in many different ways by many 
different countries. So who do you suppose we ought to listen to when it 
comes to deciding which interpretation o f  the laws o f  war we should use? 

ADC (Maj Mori): Well. sir, for one, I would like you to bring -- let us bring experts in to 
educate, because the -- 



C M  ( C o l  Well, I want you to educate me now. 

ADC (Uai Mori): Well, sir, I think, on that we follow things like the International 
Criminal Tribunal o f  Yugoslavia, the lnternational Criminal Tribunal o f  
Rwanda, the lnternational Criminal Court, things that have -- especially the 
International Criminal Tribunal o f  Yugoslavia, which is accepted and 
supported and is participated in by both the U.S. and many countries around 
the world, and has been in existence for many years, has cases that have 
gone through, gone through their appeal process, and has been subject to 
scrutiny by the international com~nunity. So they have created a system in 
focusing on law ofwar crimes that's par1 o f  it. And this is how it's practiced 
internationally and how it's accepted. And ifwe're looking at holding 
people accountable for conduct outside o f  the U.S., we've got to have a 
standard that's internationally accepted. 

(:M ( ~ o l  I'll let you continue you now. I have another question with your line o f  
reasoning, but I need to give you a chance to continue on because I kind o f  
broke you up there. 

ADC (Maj Mori): I was actually near the end, sir. 

CM ( C a l  Okay. I'll wait until you finish, and then 1'11 ask 

ADC (Maj Mori): The government's reliance on the Quirin case, specifically in the 
Supreme Court's decision, the Supreme Court did not review whether 
conspiracy was an appropriate charge under the laws of war. The Court 
looked solely at the first specification and found that i t  was. And really, 
reliance on Quirin, which occurred --which was conduct occurring within 
the US, wherc U.S. law applies, i s  tolally different than applying what law 
applies to an individual in a country outside of the U.S. And I think that's 
an important distinction with what's going on in this case. 

Sir, that's all 1 have. 

CM ( C o l  You're familiar with it (holding up a copy o f  Field Manual 27-10)? 

ADC (Maj Mori): Yes, sir. 

CM (COI- 1,aw o f  land warfare? 

ADC (Maj Mori): Yes, sir. 

C M  ( C O I  Does i t  not state that conspiracy to commit certain crimes i s  indeed a 
crime in and o f  itself in this hook'? 



ADC (Maj Mori): 27-10 

CM ( C O I  Yes 

ADC (Maj Mori): Written by in 1956 by the U.S. solely, sir. The 1J.S. has alwayh felt that 
conspiracy was a proper charge. It's been rejected by the international 
community. We have to apply standards, and I know it's -- and plus that's 
an Army pub; that's not an authoritarian pub. It's one word and in one 
sentence. I'm talking about -- and that's wh) I say, going to the ICTY 
which is an entire justice system that has had cases that have been reviewed. 
and has an acceptance o f  the worldwide community. 27-10 is one sentence; 
that is not authoritarian in this area. We have to look at the practice o f  
states, and many o f  the affidavits we submitted talk about how something 
becomes customary law. And that one word certainly reflects the U.S.'s 
position on how we would like the state ofthe law to be. But applying a 
full and fair trial to David Hicks in conduct that occurred in Afghanistan 
outside the US. .  to what law applied there is either Afghan law or 
international law. And the theories we use here must be internationally 
recognized to have a legitimate process. 

C M  (~ol-  What if the international laws haven't caught up with the times'? The 
international laws are based on things that happened in the past. 

ADC (Maj Mori): Yes. sir. 

CM ( C o l  Okay. In 1946 we did not have nonstate actors necessarily. We had 
them, but we didn't have them the same way with do today. So where and 
when do the laws evolve to cover situations that when you look back, the 
folks back then just didn't have the wherewithal to understand that this is 
what the world was going to look like? 

ADC (Maj Mori): Sir, actually we had nonstate actors, as far back as pirates, because that 
is probably the first nonstate actors that we dealt with in criminal matters 
and sent our military out to attack them. 

I agree with you and I understand your concept. An event occurs which 
may initiate the changing o f  the laws or the perspectives. But w e  have to 
look that we're talking about, what was the state o f  the law within 200 I?  
Because if we change the law after the conduct occurred, we're violating the 
basic principle, the ex post facto, prohibition of creating a crime after the 
conduct. And I have no -- I think times are changing, and would it be 
surprising to see different changes in international law evolving over the 
next five, ten years. That may very well happen. and the cause or the 
impetus for that may be the events that have taken place in 2003. But that 
law hasn't changed yet. It is unfair to hold someone accountable for an 
offense that wasn't in existence at the time the conduct occurs. Thank you, 



PO: Prosecution? 

AP ( C D R  Thank you. sir. What you have to ask yourself is what's more binding 
on this Commission? The ICTY Yugoslavian court. or what we've already 
got as established United States military commission case law? The 
defense waited until the end to talk about the Qtririn case. Where do you 
start assessing this issue? You starl with Military Commission Instruction 
number 2. That, in essence, i s  your charter. IfNuremberg proved anything 
it was, you look to your charter first. I n  the international crimi~ial tribunal 
o f  Yugoslavia. used when they were trying to determine ifthis common 
criminal enterprise existed, they looked to their charter first, they looked to 
Article VII. Read Article VII. Major Mori provided you a copy o f  it. The 
words "common criminal enterprise" do not appear in Article Vll. It was 
im licit according to the judges ofthe ICTY, and that gets to what Colonel & brought up. It evolves with each o f  these international tribunals, 
with things like Nuremberg and the ICTY, they are evolving in response to 
what's going on at the time. 

Nuremberg. They convicted eight people, eight people o f  conspiring to 
commit aggressive war. Eight people got convicted o f  conspiracy. 
Contrary to what the defense asserts, that you can only convict somebody o f  
conspiracy to commit genocide, Nuremberg tells us that's not the case. 
Where did that conspiracy to commit aggressive war come from? With the 
times. They came up with that charge because they needed to reach back to 
1937 when the Germans started in their planning and their preparation 
phase. That's where this charge came from; with the ICTY as well, the 
common criminal enterprise. You had massive killings that are being 
prosecuted by the ICTY. The ICTY takes that very seriously. and they don't 
want to just get the guy who pulled the trigger. If you signed on to the 
enterprise, you knew the intent o f  the enterprise. you knew the kind o f  stuff 
they were going to do, they want to call you a perpetrator o f  the offense. 
That's how that evolved. 

Now, we don't have to evolve here. Because we've got Quirin. Contrary to 
what the defense says. they try to push that off. That's United States law, 
that's U.S. domestic law. No, what they were applying in Quirin is the law 
o f  war. The statute in Quirin was Article 15 o f  the Articles o f  War. That 
was a precursor to what we know now as the Unifbrm Code o f  Military 
Justice. Article 15 ofthe Articles o f  War said. you can try offenders and 
offenses in violation ofthe law o f  war. Article 21 of  the UCMJ, the one 
that exists for this Commission, says the very same thing: You can try 
offenders and offenses in violation o f  the law o f  war. This was not pure 
U.S. domestic law that was going on; this was law o f  war violations. The 
statutes remained the same. 



See the UCMJ gets enacted in 1950. effective 1951. Why did they keep 
Article 15 the same when they did Article 21? Because o f  Quirin. You 
look at the Senate report, you look at the tiouse report, they write in those 
reports, we're keeping i t  the same because we've already been up before the 
Supreme Court in Quirin, referenced right in the reports. Your statute today 
is the same as the one that existed in Quirin. So any talk about things going 
upon before the Geneva Conventions. thatls.iust not applicable because we 
knew it got confirmed again in 1950. 

Now. what was going on in Quirin? Specifically, Quirin is charged with 
conspiracy to commit a law o f  war violation, giving intelligence to the 
enemy. and spying, and i t  all shows up in Charge 1V. similar to our charge 
that has [sic] one conspiracy charge with several offenses he was alleged to 
have conspired to commit. 

Now, this case, Qrririn, goes all the way up to the United States Supreme 
Court. Just like Major Mori is doing now, Colonel Royal in 1942 presented 
the very same arguments. He said conspiracy i s  not a law o f  war violation. 
Arid when we're at the end o f  my argument, I'm going to give you the 
transcript from Quirin and just ask, insert Major Mori's name where 
Colonel Royal's name was. Because the argument's the same and it's been 
ruled upon. Conspiracy is an offense under the law o f  war. And your best 
reference for that is the United States interpreting what the law of war is. 
That argument went up before the Supreme Court. If you read the Quirirz 
opinion, they start it with saying, what did the defense argue? What things 
are they putting forward? And the Supreme Court said they're arguing that 
conspiracy is not an offense under the law o f  war. 

Now, when addressing it, they do what supreme courts do, and they look at 
narrowing their opinion to whatever i t  takes to get the job done. So they 
said, hey, Charge 1, that's a triable offense by the Military Commission; 
we'll stop with that. But, did they say conspiracy was not an offense? No, 
they didn't. Did those individuals get convicted o f  conspiracy? Yes, they 
did. Were they put to death in part because o f  their conviction for that 
conspiracy? Yes, they were. 

How did others interpret what was going on with this conspiracy? That 
takes us to the 10th Circuit in Colepuugh v, Looney. Again, a guy, Just like 
Major Mori, stood up and said, conspiracy to commit a violation of the law 
of war, not a violation. Again. he got convicted o f  conspiracy, it went up 
the 10th Circuit. i t  was upheld. The Department o f  the Army in their field 
manual, which, I know it was down played by the defense, but if you look 
at the recent decision in Humdl, we have Supreme Court justices citing that 
field manual. That field manual, they read Quirin, they read Coleprrligh. 
they put in that field manual in  1956, 1957, that i s  an offense. We can 



punish conspiracy to commit law of war violations 

Why weren't these cases in the defense filings? You look at their initial 
motion, they say nothing about these two cases. They don't mention the 
Department of the Arniy field manual. We raised the cases in our response. 
They come back with a reply, and they don't say anything again. Kind of 
reminds me of a time when I was in high school, there was a best friend that 
had a '57 T-bird convertible. His dad had worked on this thing for ten years 
getting it ready for when he got his license. We took it  out the day after he 
got his license; he banged it up. it got damaged. Put it back in his garage 
that night, threw the tarp over it the cover for the car, and for a week. he 
didn't drive it again. didn't tell his dad, told his dad he didn't feel like 
driving. Just like here and just like those cases, the damage is done, the 
damage isn't going away. Those cases damage the defense's argument. 
You can't just ignore them and blow them off and throw a tarp over it and 
pretend like they're going to go away. That's the most binding thing we 
have. 

Now, yesterday, we got handed a bunch of affidavits from experts. And it 
was somewhat disconcerting because we were asked to make our arguments 
within about 45 seconds of being handed those affidavits. But if you notice. 
at the end of yesterday, the prosecution team was saying, we're still ready to 
argue. We're ready to go. Why? Because none of their experts in those 
affidavits mention Quirin, mention Colepnugh. mention the Army field 
manual, the most binding thing you've got. 

L.et3s talk Nuremberg. Nuremberg tells us a few things. First, you can 
convict a conspiracy and it doesn't have to be genocide. Second thing 
Nuremberg tells us is, look at your charter. And I want to seize on one 
thing with Nuremberg and exactly what happened there. because I think 
that's going to play in some other arguments that have been made. And if 
you'll indulge me while 1 try to put this on the ELMO, sir. 

PO: Please state for the court reporter what you're showing us. 

AP ( C D R  This is Article 6 ofthe Nuremberg charter. 

PO: Has that been marked as an appellate exhibit, review exhibit'? 

AP ( C D R N ~ ~  yet, sir. 

PO: You will. 

AP ( C D R  Yes, sir. 

PO: Thank you. 



I 
2 AP (C'DR- And I don't know how well that's coming up, but it's important because it 
3 plays on a rule o f  statutory construction, one that was argued yesterday. 
4 The defense i s  saying when it came to law -- war crimes, you couldn't 
5 convict of conspiracy. Well, why is that? Because they followed their 
6 charter. If you look at 6(a), where it says "aggressive war", that kind o f  
7 thing, they put the word "conspiracy" in there. When you go to (b) and 
8 they're talking about war crimes, they don't put the word "conspiracy" in 
9 there. What they held in Nuremberg was, we're bound by our charter. 

10 That's why they didn't convict o f  war crimes. because they had to follow 
I I their charter. Because they applied the rule o f  statutory construction that 
12 the government i s  arguing you need to apply in both the Article 25 motion 
13 from yesterday, and an Article 10 UCMJ motion that wil l  most likely come 
14 up today. When they want it to apply to a certain offense and they say it. 
15 then it's there. But if they conspicuously don't put those words in the other 
16 statutes, then you don't apply it. So applying those rules. if they wanted 
17 conspiracy to commit war crimes, they would have put the word 
18 "conspiracy" in (b). Article 10, the speedy trial statute, doesn't have the 
19 word "military commission" in it. Same rules, 60 years apart being applied. 
20 
2 1 Now, there are two theories o f  conspiracy liability contained in MCI 
22 number 2. You have the traditional conspiracy o f  an agreement; you have a 
23 second theory which i s  the colnmon -- I'll call the common criminal 
24 enterprise. The government has put both o f  these theories within the 
25 charge. If either one is proven beyond a reasonable doubt, you're entitled to 
26 convict. Now, if you look at the ICTY and what they did, we will concede 
27 up front that the ICTY, one, targeted specific international criminals when 
28 they convict under common criminal enterprise, they convict ofthe 
39 substantive offense. And w e  draw your attention to the Tadic decision. 
30 What was very important to the ICTY -- and I'm going to ask you to read 
3 1 the paragraphs roughly 190 through 193 when you go to deliberate on this. 
32 What was important for them was the label they attached to the guy who got 
33 convicted. To them, even if you were just a member o f  the common 
34 enterprise, they didn't want to call you an aider and abettor. They didn't 
35 want to call you an accomplice. l fyour enterprise had guys who went out 
36 there and committed murder, they wanted to call you a murderer. Because 
37 to quote them, "at the time depending upon the circumstances, to hold the 
3 8 latter liable only as aiders and abettors might understate the degree o f  their 
39 criminal responsibility". 
40 
41 If anything, we are probably taking a lesser stance that than the ICTY. If 
42 this accused gets convicted, he walks away with a conspiracy conviction. 
43 He wil l  not be labeled a murderer. But the gist o f  what they were trying to 
44 do with the ICTY i s  very similar to what we're trying to do here. Paragraph 
15 190, all those who engaged in serious violations o f  the law, whatever 
46 manner in which they may have perpetrated or participated in  the 



PO: 

perpetration o f  those violations must be brought to justice. That's what MCI 
number 2 does for us. It allows us to bring people to justice. 

Now. under our system we've got the traditional agreement conspiracy 
firmly established. And when you look at the common criminal enterprise 
theory o f  conspiracy and compare it to the agreement kind o f  conspiracy. 
they are very, very similar. It is not a large stretch to have this other theory 
in there. 

Now, the ICC was brought up. We didn't si n off  on the ICC. The Ilnited 
States is not a party to the ICC. Colonel b a s k e d  where did this 
genocide conspiracy theory come from. First. that's not the only we convict 
[sic] on conspiracy of. We convict on conspiracy to commit aggressive 
war, conspiracy to commit apartheid, conspiracy to commit on various drug 
conventions. Genocide came up in 1948 with the Genocide Convention. 
Ex post facto came up in the defense's argument. How can that be? We've 
already convicted two guys o f  conspiracy alone, just in Colcpuugh and 
Quirin. We've convicted conspirators with the assassination o f  Lincoln 
back in the 1860's. You're not on notice that conspiracy is considered to be 
an offense in violation o f  the law ofwar? It's in our Department o f  the 
Army field manual for the last 30, 40 years. 

The bottom line is you start with MCI number 2. That's your charter, 
conspiracy is an offense under MCI number 2. Secondly, the United States, 
in interpreting the law o f  war, has conspiracy as an offense. And as I 
promised, at this point, we would like to distribute to the members what's 
previously been marked as a review exhibit with the court reporter: and 
that's the particular transcript part from the Quirin case. 

~ e r g e a n t ~ o u ' v e  got this as marked? 

AP (CDR- One other thing, sir, we would state that we do intend to f i l e  essential 
findings in conjunction with this argument. 

PO: Trial -- or defense, I'm sorry? 

ADC (Maj Mori): The government wants to live in the past in 1942. There were a lot o f  
things in 1942 that aren't the same now. There were a lot o f  different legal 
theories, and there's been a lot o f  advancements, both in our country and 
around the world since 1942. 

We have, in this Military Commission Instruction number 2, not an 
authoritative document. Why? Because i t  says so itself. I t  says this is just 
reflective o f  existing law. If that mcans anything in here, you should be 
able to find in some other source document: some other convention, some 
other charter from another court. This i s  declarative o f  existing law. So we 



don't need this. Every charge. the government should be able to sab. look, 
this i s  declarative, existing law. and we can prove it because we have the 
charter. we have the convention. But it doesn't because it's not declarative 
existing law. And the government subtly concedes. well, we do have this 
two-theory approach. N o  one else has done this two-theory approach. 
We're not here to make stuff up after the fact. The fact is conspiracy is not 
used, internationally accepted. except for the offense o f  genocide and the 
other conventions. We're not talking about drug distributio~i in this case. 

And we see how it's been recognized --the ICTY, wc have 1J.S. 
practitioners that serve as judges, that serve as prosecutors, that participate 
in that international criminal tribunal. We recognize it. But the 
government's only -- i s  to go back to 1942, when segregation was legal in 
this country, and i t  was the same Supreme Court that found segregation 
legal. And they also hit -- remember, the gobernment tried to make. well, 
the Supreme Court didn't have to determine whether conspiracy is a valid 
charge. And that's the support for showing it's a valid offense; the Supreme 
Court didn't rule on it. 

Quirirz and the other offenses occurred in the other cite [sic]. occurred in the 
17,s. We cannot turn a blind eye to the advancements in international law 
and how it has been codified and practiced in these international tribunals 
for years, which we participate and support. We must recognize, and that i s  
the challenge. Is this retlective? I s  MCI number 2 reflective o f  existing 
law? We say it's not; the government says it is. We hring you experts, we 
want to hring you experts, I want this Co~nrnission to ask Professor Schmitt 
about Quirin. I wanted that. The prosecutors didn't want that, and they 
have the audacity to stand up here and say, oh, these aftidavits. You could 
have asked any one ofthem. And you know what7 'l'hey could have. They 
could have stood here and said, Mr. Schmitt, you tell this Commission 
about Quirin. But they didn't want to do that because they know they'd 
lose. 

Conspiracy as contained in Military Com~nission Instruction numbe~- 2 does 
not represent existing international law in 2001. And joint criminal 
enterprise is not just a quaint thing that we can throw in with 1J.S. 
conspiracy, because there's a broad distinction between them. U.S. 
conspiracy law, you don't have to commit the offense. No offense must be 
committed for there to be a crime. Joint criminal enterprise. an offense 
must occur. Conspiracy to commit robbery? Hey, let's rob a bank, I'll buy a 
mask. Crime. Joint criminal enterprise to commit robbery, let's rob a bank. 
Okay. let's go. If we're going to do it, somebody has to actually rob thc 
bank. There i s  a huge distinction. And what the government is doing by 
sliding joint criminal enterprise into conspiracy is trying to say, we can use 
joint crilninal enterpribe theory, and no offense has to be committed. And 
that is not the standard of the law; it's perfectly clear in the I C f Y  and the 



ICTR. It's not a valid offense. MCI 2 is not reflective, and it should he 
struck because it's not reflective. Thank you. 

PO: Okay. Any questions? 

Okay. Within the time lines we set for getting the findings, we'll issue an 
opinion in due course. 

Okay. What do we have now? Nine? 

DC (Mr. Dratel): Excuse me, Your Honor? 

PO: Yes 

DC (Mr. Dratel): I didn't hear the last -- 

PO: Nine? 

ADC (Maj Mori): Sir, we'll make proposed findings as well, sir. 

PO: Well you've got the opportunity. Read what I said yesterday. 

Okay. 

DC (Mr. Dratel): May 1 proceed, Colonel? 

PO: Go on 

DC (Mr. Dratel): Thank you, good morning. First, I would ask the Presiding Officer to 
refer or to certify D 37 to the Appointing Authority for decision. 

PO: Okay. 

DC (Mr. Dratel): D 9 is a defense motion to dismiss from Charge I, the conspiracy charge. 
The aspect o f  it that charges destruction o f  property by an unprivileged 
belligerent. because. in fact. that offense does not exist under the law o f  war - 
or a congressional authorization, which are the only two sources that this 
Commission has jurisdiction over, defined offenses. 

I want to start out with sosue principles that I think bear repeating, because 
they're very important in the context o f  this motion. And the first is what 
we've been determining ex post facto. And if l go swimming and them 
make swimming a crime tomorrow, they can not prosecute me on Thursday 
for swimnling today. And I understand about the need for a law to evolve. 
and the whole purpose ofthat, and frustration perhaps with the ex post facto 
principle. But if you can't accept that as a fundamental principle o f  United 



States Constitutional law. international law, common law, then you're not 
doing your duty here. 

Now, another issue i s  what exactly i s  the Commission looking at in making 
a determination with respect to the sufficiency o f  these charges. And you 
have to focus on the chargc sheet, because the charge sheet i s  the limit o f  
what you can consider with respect to sufficiency. So for example. if 
someone's charged with automobile theft, and even though it says 
automobile theft i s  the chargc, if what's pled in the accusatory instrument. 
the indictment, the information, the complaint, if what's pled says Mr. Smith 
was apprehended behind the wheel o f  a yellow Ferrari, that's not sufficient. 
Even if it pleads somewhere else that Mr. Smith doesn't have the money to 
afford a Ferrari; even if it pleads a dozen other things, it has to plead what 
the offense is, which i s  that without the authority o f  the owner. It's 
insufficient. You cannot include other aspects into the charge sheet 
regardless o f  what you may believe, what you may believe i s  commonly 
understood. This i s  very specific, and this i s  what i s  involved in a challenge 
to the sufficiency, and it's very important to the context o f  this motion. 

The phrase "unprivileged belligerent" in this context, as i t  was in the 
context o f  the attempted murder charge, Charge 11, i s  a red herring. It i s  a 
complete distraction. I t  is irrelevant to the conduct charged. There i s  
nothing that a soldier does that i s  a war crime or not a war crime that an 
unlawful or unorivilened belligerent does that i s  a war crinie or not a war - - 
crime. There i s  no distinction in their conduct. This oes back to questions 
yesterday that both c o l o n r a n d  C o l o n e l d a s k e d .  and I think 
it's important because it's really important in the context o f  this discussion 
about destruction o f  property. 

The focus is not on who the actor is. The focus i s  on who the target i s  or 
what the target is. So for example, you're trying to determine whether -- 
and I think. ~ o l o n e l y o u  asked yesterday, so you have to wait for 
the murder to occur before you can prosecute it? As a law o f  war crime, 
even if an unlawful combatant kills a soldier, it i s  still not a war crime; it i s  
an ordinary crime, it i s  not a war crime. There i s  no distinction between a 
soldier killing a soldier, other than the exceptions that Major Mori noted. 
There's no distinction between a soldier killing a soldier, and an unlamful 
combatant, or an unprivileged belligerent kill in a soldier. There i s  no 
distinction, neither is a war crime. Colone &asked. what if the 
person, the unprivileged belligerent joins the U.S. forces in Canada? No 
distinction. 

CM ( ~ o l  That's not why 1 asked that question. 

DC (Mr. Dratel): But I'm just saying, that there's really no distinction in context o f  these 
charges. It's as if in my Ferrari example, you said he was driving down the 



street in a Ferrari wearing a blue hat. I t  has about as much significance as 
that in  the context o f  what we're talking about. And we're not asking you to 
take our word for it. We were looking to bring in witnesses because I -- you 
know, maybe you don't hear it from your side, but I hear it from here, which 
i s  the sort o f  unspoken preface to some o f  the questions, which i s  a 
challenge, a sense, somewhat. o f  incredulity. And that's what we have to 
overcome, and that's why these witnesses are necessary i s  to overcome that. 
The unspoken preface to each question is, arc you telling me that, or i s  it 
possible that? And we're telling you that, yes, that's what the state o f  the 
law is. And I won't go over -- Major Mori spoke eloquently about that. I 
don't need to repeat it. 

And the affidavits for us are really a poor substitute for what we think i s  
necessary, an interactive presentation that involves the Commission and 
involves the prosecution as well. 

C M  (Col- I need to make a statement here, comment. I t  i s  my opinion that 
testimony from expert witnesses, in and or itself, may be a good thing for 
this ~okmission. - ~ u t  it i s  my contention that you, the defense, and you, 
the prosecution, should not tell me who I need to listen to. I should be able 
to, and this Commission should be able to pick who we want to hear from in 
terms of expertise on the law o f  war. That i s  the problem I have with your 
motions to bring expert witnesses in. 1 don't have a problem with the 
concept in general. I have a problem with you picking, and you picking 
who you tell me I should listen to. 

DC (Mr. Dratel): Well, we certainly don't have a problem with the Commission choosing 
witnesses that it seeks from. but I would also say that if you look at the 
credentials ofthe people that we have presented, it would be an 
insurmountable challenge to find a better equipped. a better educated group 
o f  experts to discuss the subject that we're discussing. 

CM (~ol -  1 wi l l  take that on as a challenge for the Commission. 

DC (Mr. Dratel): In the context o f  what we're talking about, the northern alliance stands in 
no different position than Mr. Hicks in terms o f  combatant status. Special 
forces not wearing uniforms stand in no different position than Mr. Hicks. 
And we're not conceding that Mr. Flicks i s  an unprivileged combatant, but 
for the purposes o f  the charge we are, because it's alleged in the charge that 
he is an unprivileged belligerent. So that's why we're going from the four 
corners ofthe document. But there's no distinction there. I just want to 
make that clear, because it's not a magic word that transforms something 
that's legal into something that's illegal. 

Now, the destruction o f  property by an unprivileged belligerent i s  not a 
violation of the law o f  war; it i s  mere vandalism or destruction o f  property 



under a domestic prosecution o f  the country, or the jurisdiction that has 
jurisdiction over that conduct or over that person. 

CM ( ~ o l  Mr. Dratel, would you assert that ifthat property had special 
protections under the law o f  war, that i t  would be then a crime? 

DC (Mr. Dratel): That was my next statement. I t  does not enumerate any protected 
property, which is what is protected under the law. 

C M  ( C o l  And I agree with that. But how am I to rule on your motion if I have 
not determined whether the facts prove that the property was protected or 
not? 

DC (Mr. Dratel): Because that's why you have to -- you're limited to the charge sheet, and 
it's not there. This charge i s  not supported in the charge sheet. It's like my 
Ferrari example. That's what you're limited to. You don't have a factual 
hearing to determine. That's the trial. But tirst, they have to charge it 
sufficiently. and it's not an unimportant distinction; it is the difference 
between a fair proceeding and an unfair proceeding. 

And I'd also -- and to go back to MCI  number 2, which is not where you 
begin. because you begin with the authority for what's in MCI number 2. 
and the authority is law o f  war or other designated offenses spying, which 
we've already said: Aiding the enemy, spying. So law o f  war offenses is 
what it's limited to. So what you have in MCI  number 2 is you have law o f  
war offenses, and they talk about protected property. In MCI number 2. 
then you have a whole "other crimes" section which i s  the set ofcrimes, 
which i s  swimming is illegal as o f  Wednesday: that's what that is. And this 
one, destruction o f  property by an unprivileged belligerent i s  there because 
really, what they're saying, is destruction o f  property. That's my point. 
Unprivileged belligerent has no meaning in the context of a war crime, a 
law o f  war violation. There is no distinction between a soldier destroying a 
hospital, and an unprivileged belligerent destroying a hospital in terms o f  a 
war crime. If it is a military necessity. they have combatant itnmunity from 
any prosecution. It's a military necessity for the lawful combatant, it's not a 
war crime. It's just crime, an ordinary crime punishable in that jurisdiction. 

And going back to yesterday again. I appreciate the frustration with the 
notion that ourjurisdiction is not universal, but it is not. There are some 
things that the United States cannot do. regardless o f  whether we have the 
military or diplomatic capacity to p l ~ l l  people off  the street anywhere in the 
world and bring them here, either in Guantanamo or to the United States. 
Doesn't mean we have the lawful right to do it, doesn't mean we have 
jurisdiction. Just as we don't acknowledge the jurisdiction. for example, the 
prosecution talks about the ICC. We don't acknowledge it. We would not 
permit the imposition ofthose standards on citizens here, regardless o f  



whether they violated those standards. The same thing applies. Jurisdiction 
i s  not a universal concept all the time. 

But you had a question? 

C M  (Col- NO. Keep going. 

DC (Mr. Dratel): What this really is, by this intrusion o f  this red herring o f  unprivileged 
belligerent i s  an attempt to convert status into an offense; and status i s  not 
an offense. Status o f  unprivileged belligerent i s  not an offense. I t  i s  the 
conduct, the target that makes it an offense. and it's true regardless o f  
whether it's an unprivileged belligerent or a privileged belligerent. There 
would not be any distinction between a privileged belligerent or an 
unprivileged belligerent destroying protected property for purposes o f  war 
crimes. 

CM ( ~ o l  You're discussion with me a minute ago about the actual words in the 
charge, not using the words "protected property". Would you not assurne 
that the word "property" would be encompassing o f  both protected and 
unprotected property? 

DC (Mr. Dratel): No. and I ' l l  tell you why: Because the two --protected property already 
i s  an offense under the law o f  war, and that's not what they've charged. 
They've charged this new, swimming on Wednesday charge. That's what 
they've charged. And you can't assume it. They wrote it, theq're 
responsible for it, they're held to it. You can't read into it, you can't rewrite 
it. And in addition, having that -- 

CM (~o l -  I'm not asking to rewrite it. I'm asking what your interpretation of i t  i s  
I'm going to ask them the same thing in a minute, hecause it would seem to 
me that without adjective o f  "protected" on the word "property", that this 
Commission could look at all property, whether protected or not and then 
decide. 

DC (Mr. Dratel): But that wouldn't be a law o f  war violation as it exists on the date that 
the conduct allegedly occurred. And we're talking about swimming on 
Wednesday. Swimming's illegal. 

CM (Col- My  question is: You're telling me that the charge as written and the 
word used. "property", without the adjective "protected" in front o f  it, 
precludes me from interpreting that charge as destruction o f  protected 
and/or unprotected property. 

DC ( M r .  Well, you've just added three words that aren't there. You can't. That's 
right you can't --just like the Ferrari, you can't say, 1 assume it was stolen. 
You can't. I assurne it was without the authority o f  the owner. No, you 



I can't. It's an essential element, i t  i s  the essential element. 
L 

3 C M  (~ol- But "property" has no adjective in front o f  i t  right now 
4 
5 DC (Mr. Dratel): That's why it's not an offense under the law o f  war. 
6 
7 CM (~ol-  I believe there's no adjective there because the Commission should be 
8 allowed to decide protected or unprotected based on the facts. 
9 

10 DC (Mr. Dratel): If they thought it was protected property, they would have charged it 
I I under the -- 
12 
13 PO: Okay. If you two would please slow down so the court reporter can keep 
14 up. and we can focus more on what we're on here. 
I < 
8 d 

16 CM (~ol-  l am. 
17 

DC (Mr. Dratel): They would have charged it under the preexisting -- and you can't 
assume that. No, you can't. That's not a decision for fact. That's not a 
decision for facts. You can't charge someone with a vague offense that 
doesn't assert the elements, and then fi l l  in the elements later; that i s  lack o f  
notice, that is  vagueness, that i s  due process, that i s  just simply not 
acceptable as a proposition in law, and in a full and fair proceeding. It's just 
not. I mean, those are principles that we either have to abide by. And if we 
abandon them, then we abandon the notion that this i s  full and fair. 

And the government's reasoning is perfectly circular. MCI 2 says it, so it's 
binding: and it's binding because MCI 2 says it. You have to go outside 
MCI 2, because MCI 2 can't say swimming i s  illegal on Wednesday. And it' 
it said it, and it's binding, then it's biding because it said it. That doesn't 
make it so. 

The government cites cases. A l l  these cases have these little phrases in 
them, like violations o f  the law ofwar, or things like they lose their 
protected status. That's different, those are different issues. Also they say 
they would be treated like highway robbers or pirates. What does that 
mean? Like common criminals, not like war criminals. Prosecutable by the 
domestic law ofthe jurisdiction that has jurisdiction, or by the sovereign 
that has jurisdiction over that conduct or that person. Instead, again, this i s  
an attempt to create a status offense out o f  what i s  a law o f  war -- conduct 
offense o f  protected property. And it doesn't exist under the law o f  war. 
Obviously, it hasn't been authorized by Congress. Those are the two 
sources ofjurisdiction for this Commission for offenses. I t  i s  found under 
neither. There is a real offense that they obviously chose not to use for 
obvious reasons. They're stuck with what they charged, it's insufficient, and 
it should be dismissed. Thank you. 



I 
2 P ( ~ t ~ o l  Gentlemen. under U.S. law, a L1.S. military commission can try an 
3 unlawful combatant, or an unprivileged belligerent for the acts that rendered 

his belligerency unlawful.   hat little from E.Y PUY~C Qui~in.  And 
recently the Supreme Court said in Rasul v Bush, that that case law i s  not to 
he brushed aside; it i s  still vital case law. 

The United States is not charging a status offense. The accused i s  not 
charged just with being an unprivileged belligerent. I-le i s  charged with 
conspiring to destroy property while an unprivileged belligerent. 
Destroying property when you have no combatant privilege to do so i s  not 
swimming on Wednesday. It was a crime long before January lFS'of 2001. 
when the government alleges that the accused signed on with Al  Qaida. 
started training with them. 

There is an opinion cited by the government in our response, and we won't 
go into great detail about it, but we would ask that you do look up this 
opinion. It's by Attorney General Speed in 1865. And in 1865, Attorney 
General Speed says there's a difference between a soldier and someone who 
is not a soldier, someone who i s  an unlawful combatant. And in 1865, 
Attorney General Speed i s  drawing that distinction, and somebody who 
doesn't have that combatant privilege, who conducts acts like destroying 
property, like conspiring. like murder. they can be taken before a military 
commission. The laws o f  war can be invoked. That's what they did in 
1865. 

In the 1940s i s  when Quirin was decided. This i s  no ex post facto. And 
again. going back to the FM 27-10, we just remind you that that was a 1956 
manual, and i s  a manual that continues to be considered by a l l  the services 
as a source. And it says, individuals who take up arms and commit hostile 
acts without having complied with the conditions prescribed by the laws o f  
war for recognition as belligerents are, when captured by the injured party, 
not entitled to be treated as prisoners o f  war, and may be tried and 
sentenced to execution or imprisonment. 

1956, now today in 2004, the defense says they weren't on notice that this 
was unlawful conduct, laid out quite clearly in 1956. So by Attorney 
General Speed's opinion in 1865, by other precedent that we've laid out. 
which includes the Lieber Code in the 1860ts, it lays out the distinction 
between combatants and noncombatants. Not just the status, but when 
those people try to destroy things and kil l  people, they've committed a 
violation that may be tried by this Military Commission. Thank you. 

DC (Mr. Dratel): Well that's not what they say. That last part was now in terms o f  what 
crimes are crimes under the law o f  war. 



And I'll -- first, conspiracy. I'm going to get into a little bit of conspiracy 
here. Just because you have a conspiracy doesn't mean that you call 
conspire to do things that aren't crimes and be punished. The object of a 
conspiracy must be i~nlawful. Therefore, a conspiracy to swim on Tuesday 
when it's not a crime until Wednesday is not a conspiracy, it's not a crime. 
The object has to be illegal at the time that the conduct committed, that the 
agreement is made for the conspiracy. So that doesn't change it. It's not -- 
and again, another magic bullet. conspiracy, when you shove everything 
that's inappropriate inside it and make it appropriate. You can't do it. 

It is a status. Because what all these citations are to is not a question of 
saying that destruction of any property is a law of war crime. These 
citations are to the treatment of the person. Because as colonel- 
said yesterday, you can take them out and shoot them, as we've 
acknowledged. If you lose your privilege status, you're not entitled to 
prisoner of war treatment. That is what the status means; not that one set of 
conduct by one is a war crime, and not a war crime by somebody else. 
There is no distinction in that context. If you look at it from the context of 
what occurs, it becomes apparent. A soldier has no more right to destroy 
protected property than an unprivileged belligerent. They're both 
prosecuted as war criminals ifthey violate the law of war. 

CM ( ~ o l  Say that last thing again 

DC (Mr. Dratel): They have no -- ifthey violate the law of war, each of them -. 

CM ( ~ o l  About the soldier and the unprivileged belligerent. Military necessity. 

UC (Mr. Dratel): But that's only a war crime. It's not a war crime for the unprivileged 
belligerent to do it; it's an ordinary crime. It doesn't make it a war crime 
because they are an unprivileged belligerent. There is nothing in that 
distinction. It's a red herring. That's why they keep coming back to it, 
because it clouds the issue; it doesn't crystallize it. 

And he said that destruction of property was a crime long before; it's not a 
war crime, it's never been a war crime. They made it up in MCI number 2. 
that's why it's not in the section of the law or war, that's why it's in a new 
section. Thanks. 

PO: 

CM (~ol- Under whose laws would an unprivileged belligerent \+ho does. 
indeed, destroy property be tried? 

DC (Mr. Dratel): Under whose laws? It would be the sovereign who has jurisdiction over 
the conduct or the person. But it's not a war crime under any circumstances, 
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it's not a war crime. 

C M  ( C O I  What if it's not the sovereign state's property? What ifthat property i s  
someone else's property in that sovereign state? 

DC (Mr. Dratel): Private property? It's still the sovereign's - 

C M  ( ~ o l  Some other government's property. 

DC (Mr. Dratel): Well, that government could prosecute them as a criminal offense, not as 
a war crime before a military commission. This Com~nission does not have 
jurisdiction for those offenses. I'll give you a good example. In 1998, the 
United States embassies were bombed. We couldn't bring them before a 
mil i tay commission, they were prosecuted in federal court for crimes 
against the United States property occurring ob'erseas. Federal offense, not 
a war crime, not triable by military commission. There's as plain of a 
distinction as you could have. 

PO: Okay. It's 1047. We'll break until 1 1  15. Court's in recess 

The (ommission Hearing recessed at 1047, 2 November 2004, 

The (bmmission Hearing ~ l n s  called to order at 11 15, ? November 2003. 

PO: The court wi l l  come to order. Let the record reflect that ~ o m m a n d e m  
i s  no longer with us, and we have a new court reporter. 

P ( L ~ C O I  Yes, sir. s e r g e a n t h a s  replaced sergeant- 

PO: Okay. Neither side advised the cuurl as rar as --the Commission, as far as I 
can tell, that they were going to submit findings on D 9; is that correct? 

L)C (Mr. Uratel): That's correct, Your Honor. 

PO: 1 am not asking for them. I am just saying. I didn't hear anybody say 
anything. 

P ( ~ t ~ o l  '['hat i s  correct, sir. 

PO: Okay great. What do you got next, Major Mori? 

ADC (Maj Mori): Yes, sir. D 20, sir the motion to strike the word "terrorism" 

Sir, the defense moves the Commission to strike the word "terrorism" from 
Charge I. It's basic proposition is  that. again, under MCI number 2, the 
offense o f  terrorism that i s  created in that i t  is not reflective o f  prior 



international criminal law. Specifically, not an offense under the law o f  
war. 

And where is the source document showing, reflecting the offense o f  
terrorism as contained in Military Commission lnstruction number 2? 
There isn't any. There are some conventions dealing under the descriptive 
word o f  "terrorism conventions" to do with specific acts. hijacking, 
attacking oil platforms. Because that is the focus, it as to be specific acts. 

The term "terrorism offenses" as we talk about, i s  a sort o f  descriptive term. 
It's not an actual crime in and o f  itself. The charters -- I mean. the 
cotiventions deal with specitic types o f  crimes: whereas the offense in 
Military Commissions number 2 doesn't deal with -- i s  not reflective of  any 
o f  those conventions. So those conventions don't serve as a declarative law 
prior to Military Commission Instruction nu~nber 2 being published. 

The government seeks support in the word -- where the word "terrorism" is 
used in several sources. It seeks it from -- mentions the Australian \hlar 
Crinies Act o f  1945 where you said lie used the word "systematic 
terrorism". Well. that i s  not all it said. I t  said -- it was listing certain 
offenses to be investigated. It said murders and massacre-systematic 
terrorism. 

There, and of  course, the government doesn't say it was ever ~ ~ s e d  for any 
prosecutions. Again --and then it looks at these other cases, another case 
from very early on, where again, when you look at the case Moton?rrru. it is 
not actually for an offense o f  terrorism, it is for his brutality treated 
unspecific people for actually the torture and the abuse that occurred, which 
are specific acts. It's not -- it's not an all encompassing charge of  terrorism. 
Most revealing i s  the Gtrlic case that the government cites to. And if you 
read it and if you look at the section where it really address the history of  
the case, you look at -- it's paragraph -- it starts at paragraph -- it's probably 
about paragraph 91 where it starts getting into that, even a little bit sooner, 
but it is very broad. But around 1 15 it talks about that court, and it's kind o f  
giving a little history itself on where this sort o f  terrorism -- again, they use 
this "systemic-terrorism" as a descriptive term. I t  talks about in that tlie 
government used this court from 1919, this Commission where it mentioned 
it. I t  talks about -- and the government mentions in the briefthat in '45, the 
British Delegation tried get it in, but that was rejected. It doesn't support 
that there was a offense terrorism under the law o f  war. 

And so we look at offenses, how is the international tribunals, and that's 
Gnlic. Now, they didn't find that there was an offense ofterrorism; they 
found there was the specific offense o f  attacking civilians, which is a 
violation ofthe law of  war; and that there was really an aggravating element 
o f  with an intent to inflict terror. That is really all Gulic found. When you 



look at the holding, that's saying, we are not talking if this offense is found 
in customary international law. We are looking. i s  it an offense within our 
special charter, because they have jurisdiction ofthings beyond just the law 
o f  war. they have problems against humanities. and they can expand it, and 
did the offense as drafted in the Galic case. Galic was charged with sniping 
and shelling civilians with the intent to inflict terror. Did that specification 
meet an offense under the rule o f  law, and so they had the facts. In our case 
there -- and the charge doesn't reflect what was found in tialic. Gulic really 
shows no more support for anything that a aggravating factor to Military 
Co~nmission lnstruction number 2, charged attacking civilians. Gulic 
would stand for tlie support that they could have an aggravating element o f  
with the intent to inflict terror. That i s  really what Galic stands for. It is 
interesting because the government seeks Galic as their support. And if you 
look at the very first sheet, it says "Prosecutor Darrell Mundes" i s  the 
prosecutor. And that i s  whose article the defense cites and provided who 
talks about how difficult it is. He says, it's challenging to prosecute 
terrorist-type offenses. Why? Because not the least o f  which is the fact that 
there is no internationally recognized definition ofterrorism per se. And he 
i s  writing this at the same time that he is working and experiencing it. and 
he is reflecting the accurate reflection o f  Gulic; that there is not a terrorism 
offense. It is -- Gtrlic just stood for the aggravating factor. 

He talks in the article about the struggle dealing with prosecuting this 
terrorism. He talks about -- and we cite it, I don't need to read the whole 
thing, we have provide that too -- because that was -- this presentation that 
he gave was in  2003, again, because we are focusing on what was the law in 
200 I ?  That's \+here the same thing with the Galic decision comes out in 
2003. So you have to think about it, consider i t  how i t  supports what was 
the state o f  the law. But I think even in 2003. again, the same prosecutor 
who worked on this was explaining that it doesn't. 

And he makes a very interesting point, which i s  exactly what I am trying to 
say. Several international treaties cover acts that fall under the general 
category ofterrorism. The general practice is to prosecute individuals for 
the underlying criminal acts; not for the undefined crime o f  terrorism. 

And there is no source document for Military Com~nission Instruction 
number 2's offense ofterrorism that they have created. 

P ( ~ t ~ o l  Thank you, sir. Terrorism is an offense under international law, and 
ha5 been a offense under international law prior to the acts o f  the accused, 
starting January 1 st 2001. 

The prosecution relies not just on the use ofthe word "terrorism" in its 
brief; instead i t  relies on the well-founded principle that acts designed to 
inflict terror on a civilian population are a violation o f  international lab. 



And we go back to 1919 to show that the allegation that this was made up 
with MCI 2 it's just simply not true. That that principle has been true ever 
since 1919, and before that. 1919 they were recognizing that terrorizing a 
civilian population is an offense. 

The Galic decision, now, this is international court for the International 
Criminal Tribunal for the former Yugoslavia, and we cite that because this 
Commission -- while that is not binding on you, this tribunal went through 
an analysis ofterrorism. And they go back to 1919 to determine whether 
General Galic could be convicted of a separate offense, terrorism. It should 
be noted that this tribunal, specifically, considered the question of whether 
General Galic could be convicted of this offense when his acts occurred in 
1993. So while the tribunal was considering this in 2003, they looked at it 
to see whether this was a violation of international law prior to 1993, and 
they found it was. They found that it was a violation. Acts that the primary 
purpose of which is to terrorize a civilian population. And this was a 
separate offense from attacks on a civilian population. So these are two 
separate offenses. The Galic tribunal found that it was permissible to 
charge these separately. 

Gentleman, we are not going to go through, ad nauseam, the citations that 
we cited in our brief. We will just note that the issue with terrorism has 
been an evolving one, and it has been one where the principle exists that 
terrorizing civilians is a crime. 

Now, the defense raised the issue of piracy and pirates, and that's interesting 
because pirates posed a problem from outside our shores. And international 
law and the principles of international law allowed the llnited States to deal 
with this in international law. and applying laws of armed conflict. We will 
acknowledge up front that the precise situation we find today. a potent 
terrorist organization known as al Qaida that has about every attribute of a 
state except for territory it calls its own, attacking, waging war against this 
nation. As a primary purpose, this organization is trying to coerce this 
government and terrorize its people. The principles undergird the offense. 
The question for you is not an international standard. There is a U.  S. 
standard for terrorism, well-established and well-founded. The question is, 
are the principles of international law in conflict with that, and they are not. 

Definition, the Galic court goes through and says what terrorism is. And 
again, it is quite clear. The purpose of this -- I will say it one more time just 
for emphasis --acts or threats. They didn't, specifically, address the threats 
because that wasn't addressed in Galic. Acts or threats, the primary purpose 
of which are to terrorize a civilian population, are prohihited under 
international law. Thank you. 

ADC (Maj Mori): The government goes again, mentioning going back to 1919. And if 



you read Gulic in 116, it talks about, the Commissio~is list o f  war crimes. 
murders, massacres. systematic terrorism o f  civilians is one item. The f e ~  
trials held in 1921 and 1922 and Leipzig, pursuant to the Treaty o f  
Versailles, are generally considered to have been a failure. In any event 
they do not advance -- 

CM ( C o l  I want you to start reading that again and slow down 

ADC ( Maj Mori): Yes, sir. The Commission's list o f  war crimes had murders and 
massacres, systematic terrorism as one offense -- o f  civilians as one item. 
The few trials held in 1921 and 1922 o f  Leipzig, pursuant to the Treaty o f  
Versailles, are generally considered to be a failure. In any event, they do 
not advance the concept o f  systematic terrorism created by that 
Commission. And in '45 the prosecution relies on this British delegation. 
And again, the court addresses that they didn't use it. And again, the main 
issue here i s  the underlying acts not being confused with the descriptive 
term o f  terrorism. like we talk about white-collar crime talks about financial 
crime. Could be embezzlement. could be money laundering; it's specific 
acts, and offenses must be geared at that. There i s  no internationally 
accepted definition as we talked about in our papers, there is no one 
definition because we -- partially because the U. S. influence has chosen to 
deal with specific conventions aimed at specific acts. That can deal with a 
specific type o f  conduct and deal with the --you create an offense and there 
it is.  

Gulic was not charged with terrorism, he was charged with attacking 
civilians, or the intent to. And it i s  important when you read in 138, they 
found that the offense constituted acts o f  violence willfully directed against 
civilian populations or individual civilians causing death or serious bodily 
injury or the health, with a primary purpose o f  spreading terror among the 
civilian population, and they say "name me the crime o f  terror a? a violation 
o f  the law o f  war". 

So that proposition is, that i s  an offense to attack civilians which i s  in the 
Military Commission Instruction number 2, which i s  a valid offense, and 
they have added an extra element, basically, if it's with the intent to commit 
terror, that would fall in there. But it is based on a violation o f  the law o f  
war. attacking civilians. 

In the paragraph -- in that same paragraph at the bottom the court noted 
"whether the crime o f  terror also is a foundation in customary law i s  not a 
question which they answer". 

So they didn't say whether it applied to any other courts outside o f  their own 
charter and statue. But I think Gtrlic does talk about a valid offense in the 
sense o f  attacking civilians, and they create an aggravating element. I t  has 



nothing to do -- nothing to do. whatsoever, with political motivation. It has 
nothing to do that, and I would ask the members to look at Professor 
Schmitt's affidavit where he discussed that and does a much betterjob than 
I. Thank you. 

PO: Refresh my memory, Major Mori. Genocide was a crime made up with -- 
was recognized as a crime when? 

ADC (Maj Mori): I believe it i s  the 1948 convention. 

PO: There wasn't a crime before that? 

ADC (Maj Mori): Well, in --there was -- well, it wasn't a crime. You see, that's --what 
do you mean, sir. i t  wasn't a crime? Was i t  a specific act -- 

PO: I mean just what you kno~v I mean. I mean, it wasn't a crime until 
Nuremberg; right? Where they tried people for it; right? 

ADC (Maj Mori): Yes_ sir. 

PO: I mean, we are arguing -- we are arguing from analogies here a lot o f  it; 
right? 

ADC (Maj Mori): Some o f  it, but what your analogy to genocide has, and the fi~rther 
application o f  that, has i ts formation in the convention. Nuremberg, one o f  
the problems were, and the criticisms o f  i t  that i s  still a l l o ~ e d  today i s  that 
people were tried for a lot o f  offenses that were created after the conduct. 
And the international community. and we being one, recognize that doesn't 
lend support to the creditability ofthat tribunal; and so we thought proactive 
in trying to get international law up to date. But I agree, at certain times 
conventions reflect after prosecutions. But has there been a prosecution for 
terrorism as drafted in Military Commission Instruction number 2? No, not 
in the law o f  war. 

PO: That's what this is. 

ADC (Maj Mori): This would be the first one. 

PO: Nuremberg was the first one for genocide; right? 

ADC (Maj Mori): Not really, sir. 

PO: Okay. I mean we just -- 

P ( ~ t ~ o l  Sir, we would just like to say, we would like to give you the Galic 
decision so you can read -- we will give you a hard cop). It's already in the 



PO: Is i t  in the Commission Library? 

P ( ~ t ~ o l  The electronic copy. We wi l l  provide a hard copy, because that 
decision itself -- you should read it for yourself -- and he was charged 
separately with terrorism. 

PO: Okay. So there is no question for me when watching -- there is a collection 
o f  documents that both sides had a chance to put in, and Galic, 1 thought, 
was in the thing. But, yes, you can circulate a hard copy, electronic, we 
read them the same. We are in the 21 st century here. 

Okay. What you got next there, defense. You are going to put in findings, 
either side? 

P ( ~ t ~ o l  Yes, sir. we would like to. 

PO: Okay. We'll issue a decision after the time lines that we have established 
already. Go on. 

ADC (Maj Lippert): Sir. we are embarking now on a series o f  motions D 17, D 3, D 4, and 
D 7, which all kind o f  copy, or cover some ofthe same ground as far as the 
substance o f  the legal augments involved. I am going to cover D 17, which 
is a motion to strike parts o f  the charges that dealt with matters that 
occurred before the armed conflict in Afghanistan began. Major Mori is 
going to talk about the aspects o f  that regarding when the armed conflict 
ended, and then I am going to talk about some remedy ofthe -- potential 
remedies that we believe should be afforded to Mr. Hicks because ofthe 
government's conduct regarding his detention. 

CM (~o l -  Could you hold on one second. 

ADC (Maj Lippert): Yes. sir. This wil l  be three separate little arguments here, but we 
don't want to -- 

PO: You're going to do D 17. What's Major Mori going to do? 

ADC (Maj Lippert): He is going to do D 3, sir. 

PO: And then you are going to do -- 

ADC (Maj Lippert): -- D 4 and 7. And we wi l l  try not to cover the same ground too many 
times over and over again, but they are somewhat similar. 

Defense motion to modify the charges because the court has no jurisdiction 



o f  events that occurred prior to an armed conflict occurring in Afghanistan 
is  what I am going to talk about now. 

Thelurisdiction o f  this Commission is limited to offenses o f  violations o f  
the law o f  armed conflict, violations to the law o f  war, and offenses that are 
triable by military commission. And sir, 1 think tliat's critical to your last 
questiori to Major Mori. Offenses that are triable by military commission, 
and that would be offenses that were in existence before this the Military 
Commission; not offenses that this Military Commission may choose to 
find that the government has invented. 

PO: That i s  a nice move arourid there. 

CM ( C O I  Good choice o f  words, Maior 1,ippert. 

ADC (Maj Lippert): Thank you, sir. Be that as it may -- 

CM ( C o l  No. I'm serious. That was a good choice o f  words 

ADC (Maj Lippert): Well, thank you. sir. Be that as it may, in  this case this jurisdiction is 
limited to, since it is a law ofwar court -- a law o f  armed conflict court, that 
is what yourjurisdiction i s  limited to, the charge sheet should bc limitcd to 
events that occurred when an armed conflict was ongoing. If you read the 
charge sheet, which you all have, you wil l  see that it starts talking about 
stuff that happened in the YWs, some o f  which Mr. Hicks -- most o f  which 
Mr. Hicks was not even involved in, never knew about. 

The armed conflict in Afghanistan. it is our contention, began on October 
7th 2001, when the United States began bombing Afghanistan. An armed 
conflict. an international armed conflict is the only armed conflrct. or the 
only type o f  armed conflict which triggers the imposition o f  the law o f  
armed conflict. I wi l l  caveat that by saying an internal armed conflict 
triggers the application o f  Common Article 3 o f  Geneva Conventions but 
that is not the full law of armed conflict. When an international armed 
conflict i s  ongoing, you eithcr have --you apply all ofthe law o f  armed 
conllict: and when i t  ends, you stop applying the law ofarmed confl~ct and 
you go into the law o f  peace or domestic law. Or if an internal armed 
contlict is still going on, Common Article 3. 

On October 7th. the United States started bombing Afghanistan, after the 
Taliban refused to surrender Usama bin Laden and other members of al 
Qaida pursuant to our request. On that date, that is when the interrlational 
armed conflict began. It didn't happen before that, i t  wasn't ongoing before 
that. That's when an international armed conflict under the definition o f  the 
law o f  armed conflict in the Geneva Conventions began. Why? Because 
Afghanistan is a high contracting party to the Geneva Conventions, as is the 
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United States. They are a state entity. The government i s  going to stand up 
here and say that we were involved in a armed conflict with al Qaida, a 
non-state entity, a loosely organized group ofterrorists around the world, 
not a state. not even close to a state, not a part ofthe Geneva Conventions. 
By definition, under the law o f  war, as a legal matter, you cannot -- the 
United States cannot and never wi l l  he engaged in a amied conflict as that 
term is defined by the law o f  armed conflict, the Geneva Conventions, with 
al Qaida. Can't happen. hasn't happened. Now, that is not to say that the 
United States cannot engage in military operations or use military force 
against al Qaida. We certainly can. The United States has been attacked by 
forces or memhers of a l  Qaida on several occasions, they arc cited in our  
brief. Including September 1 lth, according to the government. That was an 
armed attack against our territory. That and other armed attacks by al Qaida 
initiated the right under the U.N. charter Article 5 1 for the IJnited States to 
engage in self-defense against al Qaida. However. the right o f  self-defense 
is not from the law o f  armed conflict. It i s  given to us undcr the U.N. 
charter Article 51. It allows us to take all necessary means and use all 
necessary force to defend ourselves and we have been doing so. 
Nonetheless, that self-defense is not an armed conflict, as defined under the 
law ofamled conflict. You can call it what you will. You can call 
counter-terrorist operations, you can call it military opera~ions against a1 
Qaida. But it is certainly not an armed conflict as that term i s  defined in the 
law o f  armed conflict. That is a matter o f  law. I t  i s  not a matter o f  
conjecture. You can read the Geneva Conventions and see when and who 
we can be engaged in an armed conflict with. A l  Qaida i s  not one o f  them: 
Afghanistan is. Octobcr 7, 2001, we engaged in a international armed 
conflict with Afghanistan. That is when the law o f  armed conflict was 
triggered, and anything before that --any events that happened before that 
are not a matter for this court, for this Commission. It's simply not part o f  
yourjurisdiction. As such, the defense would ask that any reference to 
events that occurrcd prior to Oclvber 7.200 1 be stricken from the charge 
sheet because they are not a matter for this Commission. Thank you. 

You want to address seriatim or do you want to wait until he finishes? 
J 2 

36 P ( ~ t ~ o l :  We call do il when they finish, sir. 
3 7 
38 PO: Okav, come on. Maior Mori 
39 
40 C M  ( C o l  1 have a question 
41 
42 PO: Okay, before you start, I am sorry. 
43 
44 C M  ( ~ o l :  Are you implying that the laws o f  armed conflict can never be applied 
45 itnless there are two state actors engaged? 
46 

i l l  



DC (Mr. Dratel): Sir, if you would excuse me. I need to get a drink o f  water real quick 
Wil l  you hand me that? 

Can never be applied, sir? 

CM ( C o l  Your implication or what you want us to believe is that the laws o f  
armed conflict and the definition o f  an armed conflict can only take place if 
there is a state actor on both sides. 

DC (Mr. Dratel): I wil l  say yes, sir. that i s  truc exccpt in very limited circumstance. You 
can have the law o f  armed conflict triggered in what is called a 
belligerency. A belligerency is a very special type of internal armed 
conflict similar -- let's talk about the-- 

CM ( C o l  The Civil War. 

DC (Mr. Dratcl): The civil mar, exactly. sir, that was a belligerency when the Lwo sides 
had the same aspect o f  nation states and therefore, the law o f  armed conflict 
would kick in that way. But other thcn a belligerency, unless you have a 
state actor you cannot have an international armed conflict for purposes o f  
the Geneva Conventions, which i s  the law o f  war, which is what we are 
talking about here in this Commission. That is the short answer for your 
question. 

PO: 1 have marked -- 

CM (Col- I have one question. Major Lippert. do you know when U. S. or 
coalition special operations forces first arrived in Afghanistan? 

ADC (Maj Lippert): Sir, I believe that is classified information. 

CM ( C o l  The question is: Do you know? 

ADC (Maj Lippert): No. sir, I do not know personally. 

C M  ( ~ o l  Okay, does the defense know? 

ADC (Maj Lippert): I don't think so. I am not sure, I cannot answer for them 

C M  ( ~ o l  Okay, but your bottom line, is i t  didn't stan until the bombs dropped? 

ADC (Maj Morii: Yes, sir. One or -- 

C M  ( ~ ~ l o  It doesn't matter who else was deployed prior to that to cnsure that they 
went to the right place? 



ADC (Maj Mori): Yes, sir, because i t  is adetinition of  under facts, what are the facts. Is 
there an actual --two states utilizing military force at that time against each 
othcr and when does it begin? The initiation o f  hostilities. the bombing. 
Not the preparatory stage. sir. 

CM ( ~ o l  That's your position? 

ADC (Maj Mori): Yes, sir. 

CM ( C o l  Did the United States recognize the Taliban as the legal government o f  
Afghanistan? 

ADC (Maj Lippert): That doesn't matter. I am sorry. sir. The answer to that questions is: 
I don't believe so, but that doesn't matter for purposes o f  the Law o f  armed 
conflict. The law ofarmed conflict looks at the factual circumstances and 
in the factual circumstances it was a matter oTtIir Taliban was in control o f  
the territory o f  -- or most o f  territory o f  Afghanistan and we engaged in 
armed conflict with them and under the law ofarmed conflict. Gcncva 
Conventions that would be considered an international armed conflict. 

AUC (Maj Mori): Sir, if I could just add one also, the Taliban government was the 
governlilent which the U. S. government Depart~nent o f  State was working 
with in the late 90's to set the pipelines. It was also the Taliban government 
that tlie U. S. -- was over here in the United States visiting with the 
Department of  Stale in 2001. It was also the government that the U. S. 
talked to and tried to work diplomatic relations with to obtain llsama bin 
Laden. So in fact we were recognizing them as the government o f  
Afghanistan, sir. 

PO: Your shot, MaJor Mori. 

ADC (Maj Mori): Yes, sir. If l could just have one moment to get an item marked. Sir, 1 
have marked the war crime section from the international criminal tribunals 
Review Exhibit 69, if 1 could approach and provide to the members? 

PO: Sorry. what? 

ADC (Maj Mori): RE 69, s i r  

PO: Okay. We are on D 3? 

ADC (Mai Mori): D 3. sir. Sir, 1 provided this section of the ICC to you hecause it does a 
good job o f  breaking up and showing what offenses are available. both in an 
international armed conflict or an internal armed conflict. And then o f  
course it supports the fact that unless you have one of  these two types o f  
armed conflicts, there is no law o f  war violations. That is both supported -- 



in the first section it talks about the Geneva Convention, Grave Breaches. 
and in each paragraph applicable to international armed conflict. Page 7, it 
gets into offenses that are applicable in armed conflict, not o f  an 
international character or, which i s  referred to sometimes as an internal 
armed conflict. 

The law o f  armed conflict is not applicable until you either have a state by 
state conflict or an internal struggle between the government and a group, 
already identified as a group or those two groups within i t s  own territory. 
There is no armed conflict against al Qaida. There was -- there cannot be 
under law o f  war and the definitions accepted. Now, what is tht: 
ramifications ofthat? It doesn't mean that the U. S. cannot attack an 
organization we have the right to, under Article 5 1 o f  the L1.N. charter. the 
right to utilize force in self defense. It just means when that attack occurs, 
the full range o f  the law ofwar is not restricting us. 

It is not restricting us and i t  is not providing any protections to the people 
who are attacking. l f w e  choose to just attack a camp in Afghanistan 
instead o f  having a northern -- you know. assisting the northern alliance to 
invade the whole country, we wouldn't have been at war with Afghanistan. 
In Yemen. when we sent missiles in and we got permission by the 
government, that wasn't -- we weren't at war with Yemen. We just sent 
missiles in. That did not begin an armed conflict in which the laws ofwar 
became applicable. And there has to be a date on the front end when the 
laws o f  war become applicable and there is a date on the back end when the 
laws o f  war stop. We put in our motion -- we put forth that it's when the 
Karzai -- initial Karzai government took over and in the Professor Schmitt 
affidavit he says, No, maybe later. At least by .June when the f ~ ~ l l  
government is in  power. It has to be over at least by then. It i s  not a matter 
that there may still be some armed -- rounds being fired in Afghanistan 
against whomever. Because in international armed conflict requires two 
states. We can still be there, shooting at -- if we believe it's terrorist -- 

PO: So in Vietnam in 1970. That wasn't an armed conflict? 

ADC (Maj MOI-i): Well. 1970, at that point -- 

PO: The Viet Cong -- that wasn't, 1 mean, i s  that what you're telling me? 

ADC (Maj Mori): I t  was a internal armed conflict within South Vietnam. Now -- 

PO: No, sunshine, i t  wasn't. Look here --are you saying the law o f  war wasn't 
applicable there? 

ADC (Maj Mori): Certain parts o f  it. With a internal -- 



PO: So whcn we captured a VC we couldn't do nothing to him: is that what you 
saying? 

ADC (Maj Mori): You could turn him over to South Vietnamese for prosecution. 

PO: Amazing. Okay. I t  wasn't a law o f  war though? 

ADC (Maj Mori): No, it was not an international armed conflict. 'The same way when the 
United States was helping the Contras fight against their established 
government, we were not in international armed uonllict in Nicaragua. 

PO: Okay. 

ADC (Maj Mori): Right, we weren't. Now, we may have been funding the Contras and 
directing what they did, but it didn't rise to a level of  international armed 
conflict because there weren't two states and in that definition erred to the 
United States' benefit. Now, that is what we are talking about here. What is 
the objective definition? It is not whether there is a war or whether it's 
whatever descriptive word -- wc arc in a conflict. But il i s  not the legal 
definition. There i s  a distinction. There is a legal distinction on what an 
armed conflict -- international armed conflict $tarts and the law ofwar 
begins applying to when the international armed conflicts ends and the law 
o f  war stop applqing. I t  also --there is a distinction versus what is required 
in the law o f  war and what we may do as policy. 

There is a distinction. And when this war ended, Lhe international armed 
conflict ended; so did the right to retain individuals pursuant to the C' ~eneva 
Convention allows you to detain people to the end o f  hostilities. And those 
hostilities ended and the international armed conflict ended. And when it 
ended, the U. S. could have prosecuted Mr. Hicks or had to release hiin 
And even i fwe  used --the day from Mr. Schmitt, June 2002 is the end o f  
the conflict. The government did not began prosecuting him for almost a 
year later when they finally had charges agalnst him. almost 2003, 2004 
when they finally brought charges against Mr. Hicks. The conflict had 
ended The law of  war stopped bccotning operable and the government 
should have either prosecuted him or released him; not waited two years. 
Sir, do you have a question? 

C M  ( C o l  Are you done with this argument? 

ADC (Maj Mori): Yes, sir, that's fine. I can end it, sir. 

C M  ( C o l  It appears that your fundamental assumption here i s  U. S. involvement 
in hostilities with the Taliban i s  what you are using to definc when the 
international armed conflict was occurring. 



ADC (Maj Mori): Yes, sir. 

C M  ( ~ o l m  A l l  your dates are based on the United States going into Afghanistan 
and the Karzai government standing -- 

ADC (Maj Mori): Yes, sir. 

CM (Col- So your fundamental assumption is you are using Taliban and the 
Afghan conflict to define when this international armed conflict occurred 

ADC (Maj Mori): Yes, sir. because there cannot be an international anned conflict unless 
there are two states. The U.S. -- 

C M  ( C o l  Okay. Go down that line o f  reasoning and tell me then under what 
conditions an international armed conflict could occur without two states? 

ADC (Maj Mori): It can't. That is what the Geneva Convention says. Articlc 2 -- 
Common Article 2. It requires -- to have an international armed conflict. it 
requires two state parties. So you can have two states and that becomes an 
international armed conflict. You can -- 

C M  (~ol- What did we have before we had states? Before the Westphalian 
system came in  and created states, what did we have? Because states are a 
creation o f  modem times, right? 

ADC (Maj Mori): Yes, sir, and so is the Gcneva Convention, I mean, this is in '49. This is 
when we vote the laws and we sat down and we said this rule wil l  govern 
armed conflict. And we had definitions o f  what an inter~intional conflict 
and what an internal --we had outside renegades, like pirates and what we 
did was sent our military forces out and killed them. You know what? We 
can still do that now. 

C M  (Col- What laws protected the military that went out to kill those pirates'? 
What laws? 

ADC (Maj Mori): The laws o f  force. That might made right. That they --there was no 
laws to protect them, until we got a convention on piracy. Yes. sir. we 
finally --there was a convention. But 1 am talking about when the ILYS 
Constilution went over to Tripoli -- 

CM ( ~ o l  So what you are saying --what you are telling me is that U. S. forces 
engaged in hostilities against a non-state actor are not protected under the 
laws of war? 

ADC (Maj Mori): Under the laws o f  war. Now, let me use the example o f  Tripoli, sir. 
There is a pirate ship that ue  are after, that we are attacking. That's fine, 



that just our -- which I would call now, under today's state ofthe law, our 
right to use -- under Article 51 o f  the U.N. charter to use < e l f  defense 
against that threat, right? We can destroy that pirate ship. If we then went 
on to Tripoli as we found out that Tripoli was supporting those pirates. and 
then, once we attacked Tripoli, an international conflict would begin and the 
full range o f  the law o f  war would apply. 

Now, if we captured onc o f  those pirates who had robbed a U.S. vessel we 
would take him back -- we could try him in our coorts. If -- now, this is, 
obviously, hundreds ofyears ago, how it was done. How it was done is 
totally dirrrrent. But using it as a factual scenario, the law o f  war, what 
protects me now? What protects us right now. Does the law o f  war protect 
us? Does -- is i t  a violation o f  law o f  war if a U. S. service member kills 
another U. S. service member? No, it's not. It's just a crime that's not tried 
by military commission because it didn't violate the law o f  war. This court 
has a special jurisdiction o f  charges and offenses. It's not a worldwide court 
that has -- that can try all different type o f  offenses. It can try offense 
against the law o f  war. To have the law o f  war apply, the contlict that we 
are in began October 7th when we invaded Afghanistan and started 
bombing and i t  ended either at the initial empowerment o f  Karzai -- 
released in June 2002. when Karzai fully took over. But you got to have a 
violation within that timc period to be against the law ofwar, sir. It's just 
like, sort of, crimes against humanity are not in this Commission's 
jurisdiction. I t  is a total different section o f  crimes. Just like anti-trust 
violations aren't in here. I t  is a different bodies o f  law that don't provide 
jurisdiction and if Mr. Hicks, during an armed contlict, in.iured a civilian 
then that would be a violation. I t  would be an acceptable charge. attacking 
civilians during an armed conflict. No problem. But we can't, after the 
conduct, try to bend the rules to try to make the conduct fit offenses that 
don't exist. 

PO: Okay. So now, we are going to listen to Major -- 

CM (~ol -  1 have one question, sir. 

PO: Okay. 

CM ( ~ o l m  Major Mori, do you think that the IJ. S. forces and coalition forces that 
are currently deployed to Afghanistan are subject to and protected by the 
law o f  land warfare; jes or no? You can give answers to both questions. 
Are they subject to them? 

ADC (Maj Mori): Are they subject to them? 

CM (c~I- Yes. 



ADC (Mai Mori): The full range o f  law o f  war, no 

C M  (COI- Al l  right. So you don't think they are subject to them. Do you think 
they are protected by them'? 

ADC (Maj Mori): No, sir. Can 1 -- 

C M  ( ~ ~ l o  So you think the same thing would apply to the forces that are deployed 
to lraq right now that are conducting SASO operations? 

ADC (Ma; Mori): lraq is a different situation, sir. I t  i s  very fact specific. I just brietly 
addressed Afghanistan and lraq. I wil l  compare and contrast. When we 
invaded Afghanistan and we invaded lraq, we were involved in a 
international almed conflict. When the Karzai government put into 
power -- 

CM (Col- I am not talking about then, I am talking about now. 

ADC (Ma.i Mori): Now it is -- 

C M  (Calm ~ o w  in Afghanistan. 

ADC (Maj Mori): Now in Afghanistan i t  is whether we would be -- 

CM ( ~ o l  The I1.S. troops -- 

ADC (Maj Mori): -- probably still internal armed conflict ongoing and it would be 
protected internal armed conflict because we are assisting the Iraqi 
government with its internal armed conflict. 

C M  ( C o l  You don't think the U. S. forces, currently deployed to Afghanistan are 
subject to the law o f  land warfare? You said no. 

ADC (Maj Mori): Sir, you said -- yes, under internal. The laws that apply to an internal. 
Obviously, there is adistinction as well o f  what is required under the law o f  
war and what is directed by policy. 

C M  ( ~ o l  Okay 

ADC (Maj Mori): What is -- there is a distinction there, sir, and what is governed --and 
certainly in how we conduct operations. We can choose how to conduct an 
operations and we can have our own rules o f  engagement that modify or 
might be more restrictive then the laws o f  war, but that i s  sort o f  policy 
decisions versus what is the actual law o f  war. And the law o f  war doesn't 
control that much. It is ver). limited. The ICC gives a good example o f  
conduct that it would find to violate the law ofwar. And it's not that much, 



only a couple pages there. 

CM ( ~ o l  So American forces in Afghanistan right now are not protected by the 
full blanket o f  the laws o f  armed conflict? 

ADC (Maj Mori): Protected from by what, sir, if l can ask because I want to make sure 
focus the answer on'? 

PO: Perhaps, what colonel-made -- you don't mind me interjecting. do 
you? 

CM ( ~ o l  We talked about this, go ahead. 

PO: Perhaps, colonel-might be referring to is if a solider in Afghanistan 
were to shoot up a house for fun and grins. he is a criminal; right? Would 
you agree with that? 

ADC (Maj Mori): Yes. sir. 

PO: Thank you. 

ADC (Maj Mori): Yes, sir. 

PO: I f  a solider in Afghanistan were to shoot up a house because there were 
people bringing fire upon him, then as a belligerent, which is what you say 
we have to be under the law o f  war, he would have the right to do that; 
right? 

ADC (Maj Mori): Yes, sir. 

PO: And he is not a criminal? 

ADC' (Maj Mori): Correct, sir. 

PO: Is that were you going, colonel- 

N o  audible response. 

PO: And I believe what you have told c o l o n e l  or perhaps we heard 
wrong. was that he doesn't have the protections o f  being a belligerent. 

ADC (Maj Mori): We have, right now, i f w e  knew that there was some terrorist building -- 
and I don't want to bring up Canada, again -- but in Canada. we could use 
our right, and we knew they Here going to attack us, we could use, under 
the right o f  Article 5 1, self-defense right, to attack that threat. We have the 
right. We're employing force in self-defense. which is a defense in o f  itself 



from combat immunity. Is that what the -- 

C M  (Col- It's a little bit offthe beaten path. 

ADC (Maj Mori): Yes, sir. 

CM (~o l -  But it goes to the heart o f  the issue that has been bothering me since 1 
started reading this stuff, weeks, days ago. 

Let me give you a hypothetical situation and ask you to give your opinion 
about this particular situation. State A and state B are in international 
armed conflict by your own definition. 

ADC (Maj Mori): Yes, sir. 

CM (Col- An illegal combatant enters the battlefield, and this conflict is taking 
place in state B's territory. At? illegal joins the battletield and attempts to 
shoot soldiers from state A. You are telling me that that individual who 
entered the battlefield and is an unlawful combatant is subject only to the 
laws -- domestic laws o f  country B, as 1 understand you argument from 
yesterday. 

ADC (Maj Mori): They would be -- 

CM ( C o l ~ r e a t i e s  not withstanding 

ADC (Maj Mori): Yes, sir. Not withstanding. He would be subject to the laws in country 
B. 

CM (COI- Okay. What if -- 

ADC (Maj Mori): Okay. Sir. let me ask -- let me throw a little bit back. Let's say that 
unlawful combatant came to country B and shot some one from country B. 
He still would be subject to that law because that is were the offense 
occurred -- 

PO: Why don't we stick with C o l o n e l q u e s t i o n ' s  tirst? 

CM ( C o l  Fair enough, and I understand that. 

ADC (Maj Mori): Yes, sir. 

C M  ( C o l :  What if country B has no law that says i t  is illegal to shoot country A's 
soldiers. Who protects country A's soldiers? What law protects country A's 
soldiers? 



ADC (Maj Mori): Yes, sir. I mean, there could be federal law. 

C M  ( C o l :  What laws? 

ADC (Maj Mori): The law o f  country A. The federal law, criminal. statutes that apply 
extraterritorially. 

CM ( c o l  Not the laws o f  armed conflict? There is an armed conflict going on. 
State A's forces -- 

ADC (Maj Mori): Yes, sir, 1 -- 

C M  ( c o l :  -- are engaged in a international conflict 

ADC (Maj Mori): There is nothing wrong with shooting --there is not a law in violation 
o f  shooting a solider. I t  is not a violation o f  law o f  war. It's only -- now if I 
use -- 

C M  ( C o l :  If you're an unprivileged belligerent? 

ADC (Maj Mori): That's not a violation o f  law o f  war, sir. I know i t  seems 
counterintuitive. but you have to -- sir. look at the statue -- 

C M  ( C o l :  So who -- 

ADC (Maj Mori): Can 1 -- 

CM ( C o l  So, again, who is responsible for trying this unlawful combatant, and 
under what laws? 

ADC (Maj Mori): I t  could be country A under it's federal laws -- 

PO: There are no federal laws in existence. 

ADC (Maj Mori): There is no federal laws in it. What country does the unlawful 
combatant come from? Country C? 

PO: They don't care. 

ADC (Maj Mori): Then -- 

CM ( C o l  Then there is a loophole, and literally he can get away with murder 

ADC (Maj Mori): No, sir. 

C M  ( C o l  Literally 



ADC (Maj Mori): No, sir 

C M  ( C o l  And figuratively 

ADC (Maj Mori): No, sir. Okay. The point is, first o f  all, the law o f  war doew't 
criminalize shooting a solider. And I didn't really understand until I started 
reading the documents. Because everything in the ICC statute that 1 just 
gave you, sir, really highlights the terminology used and ~ h y .  What war 
crimes means -- 

PO: Are we a signatory to ICC? 

ADC (Maj Mori): No, sir, it is just a good comprehensive. I could find the same -- I could 
find the same language in the other documents just not all in one part. 

C M  ( C o l  Well, if you are going to make your case. then I ought to apply that 
law. You ought to make sure that we are signator); to it. Otherwise, to me 
it i s  just an opinion from an expert on some other body o f  international law, 
ifthe U.S. is not signatory. 

ADC (Maj Mori): Okay. I wil l  get that. 

C:M ( C o l  Because this i s  a U.S. Military Commission, this is not an International 
Military Commission. 

DC (Mr. Dratel): Which limits its jurisdiction, not expands it. 

C M  ( C o l :  I understand that. 

DC (Mr. Dratel): And when you talk about loopholes in the law, that doesn't mean make 
one up later to penalize someone. If a U.S. citizen -- forget a solider -- if 
any U.S. citizen i s  in a country that does not punish a certain type of offense 
against them and they are the victim o f  that offense. the only recourse they 
have is if United States law were to apply extraterritorially to that conduct. 
That i s  very limited concept. The general rule of evtraterritoriality is that 
Congress must make i t  express in the law. There are other aspects o f  
extraterritorial jurisdiction that are policy. And again. that goes to certain 
aspects o f  nationality. So for example, if one is attacked as an American, 
because they're American, that may confer jurisdiction on a U.S. court: not, 
a U.S. Military Commission, a U.S. court and that is the basis for the 
jurisdiction in the embassy bombing case for the killing o f  United States 
citizens in and around the embassy. Because that conduct occurred in 
entirely in another state. 

I t  could have been prosecuted in Kenya or Tanzania -- or not in Tanzania, 



because no IJ.S. citizens died in Tanzania -- but i t  could o f  been prosecuted 
in Kenya. The only basis for United States jurisdiction was the concept 
passive personality jurisdiction; which is that because they were United 
States citizens and attacked for that reason, United States criminal law 
could assert jurisdiction over them. We do not have universal jurisdiction. 
That i s  a concept that does not exist. And think o f  it in the context o f  
symmetry and reciprocity. That protects us here from other people's laws 
that we don't like. We cannot go around the world asserting our laws 
wherever we feel like i t  because we don't like what they do, because they 
don't have the same law set o f  laws that we do. Just as we re,iect the notion 
that someone i s  going to come here and impose on us a standard that we do 
not believe. And that is why laws are confined to jurisdiction, to 
sovereigns. And in the context o f  what occurred before states. that i s  why 
there is the concept o f  the Geneva Convention, was to coditji this among 
states. In the international law there is no stateless place. The only people 
who say there is a stateless place is the United States government, which 
said Guantanamo was a stateless place, was a place without law. And that 
was rejected by the United States Supreme Court. That is why Mr. Hicks 
has rights. It's only the government that would say that there i s  a lawless 
place in the world; there is no lawless place in the world. There are 
sovereigns that exercise jurisdiction. And whether we like it or not, they 
havc their own set o f  laws -- 

PO: Okay -- 

DC (Mr. Dratel): And if we can assert jurisdiction we do, but it is limited. 

PO: Okay. Are you prepare to argue on 17 and 3, now? 

ADC (Maj Mori): Sir, if I could just answer ~ o l o n e l r e a l  quick question on that 
Sir, the whole issue, again, with why it is not a violation o f  the law o f  war, 
is most o f  the documents. or all the documrnts written talk about acts -- 
prohibits acts committed against a protected person under the conventions. 
Soldiers, military officers, whoever it is, is not a protected person until they 
are either wounded, surrender, become a prisoner o f  war. or somellow, lay 
down their weapons and surrender. That is when the law o f  war then kicks 
in  and provides protection. That is just the state ofthe law under the law of 
war. I t  offers them no protection, it does provide them with immunity from 
the hostile acts they commit. When the! shoot someone. it's murder, 
because it deprives them o f  a defense, immunity from prosecution. But i t  
doesn't protect them from being targeted for attack -- 

CM ( C o l :  By an unlawful combatant? By an unla\+ful combatant who doesn't 
know the difference between protected and unprotected because you have 
already told me that the laws o f  war do not apply to him? 



ADC (Maj Mori): I know it seems odd, sir, but that is how it is. We can try to rewrite it. 
but that is exactly what it is. And I am --sir, I'm not coming up with this 
novel theory. Yoram Dinstein did. He used to he the Stockton professor at 
the Naval War College. He's written books about it. It's not me, I could~i't 
come up with this if my life depended on it -- I have to read and try to learn. 
I know it seems counterintuitive, but if you look at every --every 
convention it talks about attacking civilians, or attacking protected people. 
There is no restriction. The only restrictions against military officers or 
soldiers is you can't use treachery which is perfidy. which is dressing up 
like the Red Cross, jumping out of the back and attacking them. And an 
unlawful combatant did that, law of war violation -- 

CM ( ~ o l  Or the methods. 

ADC (Maj Mori): Or the methods 

CM ( C o l  I understand that. 

DC (Mr. Dratel): We are not saying that the law of war does not apply to an unprivileged 
belligerent, however that is defined: the problem is, it is the same law of 
war that applies to protected belligerents. It is the conduct. not the status of 
the person doing it. And we are turning again to this concept of 
unprivileged belligerency, being something unlawful in itself is not. What 
it does is it affects what someone can do with them on the field of battle. 
and once they capture them with respect to treatment under the Geneva 
Convention. Not a question of whether there conduct violates the law of 
war. It is the same law of war that governs a soldier as an unprivileged 
belligerent. The violations are both the same. 

PO: Okay. Are you prepared to argue -- no. Are you prepared to respond to 17 
and 3? 

P ( ~ t ~ o l  Yes, sir. 

PO: Okay. Well do that. 

P ( L ~ C O I  Well, gentlemen, the defense proposition seems counterintuitive 
because it is wrong. The law of armed conflict does not ignore factual 
circumstances. We agree with the statement by the defense that LOAC. the 
Law of Armed Conflict, looks to factual circumstances. Does armed 
conflict exist? You look at reality. you open the eyes to the real world and 
determine whether what you see amounts to armed conflict. 

Tadic, the International Criminal Tribunal for former Yugoslavia decision, 
laid out a definition that even in the defense briefs that's acknowledged that 
that's an authoritative definition of when armed conflict exists. Now. that's 



the question o f  law that we have here, what definition you are going to 
apply. And you are going to see different arguments and different 
definitions ofthat. But what the case, Tadic, says i s  an armed conflict 
exists whenever there i s  resort to armed force between states, or protracted 
armed violence between states, or protracted armed violence between 
governmental authorities and organized armed groups. International 
humanitarian law applies from initiation o f  such armed conflicts, extends 
beyond the cessation o f  hostilities until a general conclusion o f  peace is 
reached, or in the case o f  internal conflict where a peaceful settlement i s  
achieved. So there is a Tadic decision there for you. 

That Galic decision. which we talked about it, it talks about that definition. 
it applies it. And it i s  interesting because in Tadic, they had to apply a 
situation that was a little hit different here because we had different nations 
that were in conflict with one another. Former Yugoslavia breaks up, and 
now there are these different little places, and they're fighting one another. 
and they have to decide do we let this be a law of war situation, or do we try 
to apply international humanitarian law or some kind of humanitarian law to 
this situation. And that's where they're struggling with the definition. They 
come up with one, they define it. They say, in fact, the reality on the 
ground is we've got a war. The reality wi l l  be presented to you at trial. 

The defense, in  a page-and-a-half brief. attempts to leap to a conclusion that 
armed conflict does not exist. But that i s  part of  the problem we have with 
some o f  these experts. Not only do they try to tell you what the) think the 
definition is, but they attempt to apply that definition to the facts o f  this 
case, and that i s  wrong. You should he taking a definition, you should hear 
evidence, and it i s  within your province then to apply law to the facts that 
have been presented to you, and you come to a conclusion. Professor 
Schmin, nor anybody else should be deciding for you that armed conflict 
started on date X and ended on date Y. 

These are law professors, they can give you their opinions on the law, but 
that i s  all they are, their opinions on the law. And be careful with the 
proposition that Professor Schmin gives you. What he says is. you can have 
a situation where there i s  self-defense. We can call this "sel f  defense". 
Okay. We agree the United States can defend itself against Lerrorists. But 
he says that i s  a different situation where the 1atc.s o f  war don't apply. So 
we can send people out to locations to track al Qaida. and we can be in a 
shooting match with them, and this can be protracted violence, but the laws 
of war do not apply. And one o f  the people he cites for this proposition, in 
a foot note, i s  himself, an article he wrote himself. So that i s  why we say be 
careful on how you view the views o f  law professors. They don't make law. 
Professor Schmitt telling you, October 7th i s  when this started. That is not 
a valid source. What he can do i s  he can give his opinion, and then he can 
say this i s  why I think this i s  so under the sources. Read that, that's fine, but 



take it for what it's worth. Look to the sources o f  international law. 

Armed conflict existed long before the conventions. The law o f  nations 
existed before the conventions. That is why in the 1795 opinion. a Supreme 
Court Justice i s  speaking ofthe law o f  nations and how an unpriliveged 
belligerent committing acts o f  hostility i s  violating that law o f  nations. 

It i s  important to understand the role o f  these conventions. We have the 
emergence o f  nation states. We, throughout that time, have customs o f  law 
that say what belligerents can and can't do. and that unprivileged 
belligerants cannot participate, and that they can be punished if they do 
participate. A t  some point a group o f  nations ~ e t s  together, and this group 
o f  nations says things have gone too far. Reality says there will still be war. 
But let's us nations sit down and put some limitations, some self-imposed 
limitations on anned conflict. And so what they say -- and you can read the 
Geneva Conventions for yourselves, you can read what it says about when it 
applies -- but what these nations are saying i s  when states. when we 
signatories are involved in  an armed conflict, we won't do these certain 
things. We wil l  act within certain norms. They are not denying that there 
cannot be armed conflict outside of that. Nowhere in  the Geneva 
Conventions can one find that it says this i s  the definition o f  armed conflict 
- anything outside o f  that definition i s  not armed conflict. and the laws o f  
armed conflict don't apply. 

1865, we have talked about this before. Attorney General Speed, talks 
specifically on this point. And that i s  where that quote that we cite comes 
in, when impudent wretches become so powerful that the normal civil 
tribunals cannot handle the situation. Armies are called out. The laws o f  
war are invoked. What he i s  saying i s  that a group can pose such a threat. 
And to try to put that in a box and say well that was internal, but if it's 
external we can't do that. Well, that ignores piracy where, again, the laws 
ofwar are invoked and they do apply. 

What the defense has told you is that on the battlefield, when the accused 
was there as an unlawful belligerent, that we could have shot him and killed 
him. That option was available, and it was. The laws o f  humanity dictate 
that instead o f  doing that, we can capture him, we can detain him, and we 
can try him under the laws o f  war. And the defense, in all of their 
arguments that they just had with you, continue to try to throw that tarp over 
those cases. guirin, Ra.rzrl v. Bush, in which the accused was a petitioner, 
where they affirmed the right o f  the United States to capture an unlawful 
enemy combatant, to detain him as an unlawful enemy combatant, and for a 
military commission to try him as an unlawful enemy combatant. 

So, gentlemen, the question ofthe definition o f  armed conflict i s  one that 
you will have to continue to grapple with and understand. We wil l  point 



you toward Tadic. And during trial, when you hear evidence we wil l  
demonstrate that the armed contlict, in fact, is  broader than the box the 
defense tries to put it into; that it can be with a non-state actor because it i s  
with a non-state actor. That when an organization becomes so powerful that 
i t  starts to act like a state, and i s  waging war, and it has branches o f  it like a 
military -- has a military branch, and political branch. and a fundraising 
branch, and when that gets to the point where our civil processes can no 
longer deal with this, it i s  armed conflict. And we say, that back in 1993 or 
so, when this organization began to state that it was waging war against the 
United States. and when they started to act in consonance with that in a 
protracted campaign, that that is armed conflict, international law does not 
ask you to turn a blind eye to that. International law is flexible enough that 
you have the principles that you can apply that you can find that there was 
armed conflict. We ask that, on the issue, the final issue o f  when armed 
conflict began and when armed conflict ended, you wait until you have 
heard the evidence. 

PO: Thank you. Are you going to split or are you -- 

I>C (Mr. Dratel): Split 

PO: I am talking about Major Lippert and Major Mori. They are the ones that 
argued. 

ADC (Maj Lippert): I am going to refer to Major Mori for this. 

PO: Okay. Great so you are not going to split. 

ADC (Maj Mori): Members, the government argues the absence of evidence supports their 
position. This smoke and mirrors the government was trying to utilize here 
is to distract you from the reality that the law o f  armed conflict. the law of 
war, the definitions ofwhat -- when an international armed contlict and an 
internal armed conflict are defined in the Geneva Convention. Common 
Article 2, deals with the definition for international armed conflict, armed 
conflict which arises between two or more high contracting parties even if 
the state o f  war i s  not recognized. Common Article 3, in a case o f  armed 
conflict. not of international character, occurring in territory of one high 
contracting party. 

And you can look at Tadic, and it explains the same thing. I t  talks about 
this armed conflict in Yugoslavia. But if you read the whole opinion you 
see that a lot ofthe parties had signed the agreement applying both different 
bodies o f  law from the international amied conflict and from internal. I t  i s  
not very supportive, it just talks about the one huge definition. And the 
government provides that to you trying to mislead you, like there i s  just one 
definition. There's not, there's two definitions; one for internatiollal and one 



for internal, and that i s  wh) we got the part from the -- Judge Ca5sese, who 
was there. There i s  not and cannot be an international armed conflict ~~nless 
there i s  an opposing state. That is the state o f  the law, embodied in the 
Geneva Convention. 

Any foundation built on this new theory. that the government got this 
professor, you see in the brief. came up with in 2004 when he wrote his 
article, three years after the alleged offenses. this new theory that we have 
now been in war since 1993 or whatever, why does the government have to 
do that? Because with out it, they don't have any cases. They don't have 
any cases. And they have to come up with a ~ ~ o v e l  theory because David 
Hicks did not violate the laws o f  war. No matter how much the government 
gets up here and tries to convince you what a noble cause it would be to 
bend the law, that the endJustifies the means. that i s  not your duty. Your 
duty i s  to follow the law and determine the law, not through passion or 
prejudice, but through reason and common sense. And the government's 
position is contraly to the Geneva Convention's, i t  i s  contrary to the state of 
the law for the past 50 years, and it's a nice, novel theory; but we're talking 
about people's lives, and we're talking about providing David Hicks a full 
and fair trial. 

There's consequences for people if they violate the law o f  war, and that is 
what this Commission i s  about. It i s  not about changing the law to fit 
someone into a peg so that we can have some sort o f  satisfaction. No 
matter how noble the cause me say, i t  doesn'tjustify changing the rules and 
bending the law to achieve some end. 

PO: Commission will be in recess until 1310 

Thc C'ommission Hearing recessed a1 1231, 2 November 2004. 

Tlre Conrmi.ssion Hearing was calletito or& at 1329, 2 November 2001. 

PO: Commission wil l  come to order. Let the record reflect that all parties 
present when the court recessed are once again present, except me have got 
a new trial counsel it looks like, and a new court reporter. 

P ( L t C o l  Yes, sir, Sergeant record as court 
reporter, and has joined us at the 
prosecution table. He i s  prepared to state his qualifications if that's 
necessary. 

PO: Wasn't he listed on the one that listed C o r n m a n d e w  

P ( ~ t ~ o l  He was, yes, sir. 



PO: Whatever. he already was. okay. 

P ( L ~ C O I  Yes, sir. 

PO: But he can state his qualifications if he wants to. 

P ( ~ t ~ o l  Not unless it i s  necessary. sir. 

PO: Okay. You ready to go to what, D 4? 

ADC (Ma.i Lippert): D 4 and D 7 are combined because they both have -- 

PO: Okay. I s  this going to be you, or you and Mori. or what? 

ADC (Maj Lippert): Sir, that wil l  be -- this wil l  be me. I t  shouldn't be that long. 1 kno* 
that you are interested in moving things along. 

PO: No, that's not correct. I just want to know who's doing it. 

ADC (Maj Lippert): Nevertheless, we should not be that long. 

PO: Okay. 

ADC (Maj Lippert): Because the substance is much the same as the prior two arguments 
regarding when the conflict in Af2hanistatl has ended. But before I get into 
that. I think it's important to note that both of these motions deal with Mr. 
Hicks' rights to be afforded procedures leading to a tribunal o f  some sort in 
a timely manner. Speedy trial motion under Article 10. a speedy trial 
perhaps in federal court, speedy trial in front of the military commission. 
And it matters not one whit what kind of tribunal we're talking about, 
whether it be Article 10, which the defense contends --excuse me the 
government contends does not apply, or be it a military commission, or i t  be 
under international trial. Mr. flicks' rights t o  a speedy trial, to a speedy 
process, to have charges presented to a court to he adjudicated have been 
utterly violated. 

He's been sitting for the past almost three years here in  Guantanamo, 18 
months o f  that inside a small box not much larger than the court reporter's 
table there. Up until eighteen months ago -- excuse me -- up until a year 
ago, June 30th 2003, he had never before seen a charge sheet. He had never 
before been presented with charges. He didn't know what he was there for. 
He was never informed o f  it, as would be his right under any tribunal 
whether i t  be a military commission, whether i t  be international law, 
whether it be the federal law, whether it be the Uniform Code o f  Military 
Justice. It doesn't matter which tribunal or what law the government says 
applies or doesn't apply. 



If we were in front o f  a court-martial, a defendant or an accused who snt 
inside -- in pretrial confinement for three years without being tried would be 
released. Charges would be dropped and he would be released -- for sitting 
in federal court the same thing would happen. I f  we're sining in front o f  
any international court. we wouldn't have even gotten here. Before, if i t  
took almost three years, or two years to get charges to the accused. it ~vould 
have been dismissed out o f  hand for failure to prov~de speedy proces. It's a 
fi~ndamental right. 

The only excuse that the government has for holding Mr. Hicks for three 
years -- ahnost three years -- without any process is that under the law o f  
armed contlict they say they can hold any enemy combatant, unlawful or 
otherwise, until the end ofthe conflict. And then they can do what they 
want with him. The end o f  the conflict. They've said the conflict started in 
1993, they said it continues to go on now. They have not set a closing date 
for the conflict. Indeed, the government contends that i t  wil l  go on as long 
as it takes to get rid o f  al Qaida. It could go on forever. 

I t  took 50 years -- the President has talked about it, this is a long protracted 
struggle. It took 50 years to defeat communism and have the Berlin wall 
come down. Are we talking 50 years for Mr. Hicks, for the other several 
hundred people in Guantanamo? They could be held. Is this a death 
sentence because o f  a protracted conflict? No, it has to come to an end, 
there has to be some check on the government's power to hold someone 
forever. And that check comes from the law o f  armed conflict. 

When a conflict is over, you either release, repatriate, or try so~neone for a 
crime. In this case, the government's going to say that they're trying him for 
a crime. Well, it took three years to get here. That is unacceptable. It 
violates his rights, i t  violates his rights in any forum. It especially violates 
his rights in this forum. Three years to get to this point. 

Defense's position is that this --there is no armed conflict there -- 
international armed conflict with A1 Qaida. I t  is the defense's position and 
that there wil l  never be an international armed conflict with al Qaida and 
that the laws o f  armed conflict do not apply. Therefore, he should have 
either been tried by the TlSA [pb], the interim authority in Afghanistan or 
under U.S. law, in a U.S. court and given appropriate process; not sat in a 
cell for two-and-a-half years before being shown a charge sheet. The law o f  
armed contlict does not apply, therefore the domestic law applies. 

It's interesting to note that in the prosecution response to D 8. on page 
two -- D 8 is the motion to dismiss for denial o f  fundamental rights. In the 
prosecution response, on page two, at paragraph G, the government states as 
a fact, paragraph 3 is facts, number G is, on February 7-th 2002, the 



President ofthe United States issued a memorandum in which he 
determined that none o f  the provisions ofthe Geneva Conventions "apply to 
our conflict with al Qaida in Afghanistan. or elsewhere throughout the 
world because. among other things, are the reasons al Qaida i s  not a high 
contracting party to the Geneva Conventions". The President's 
memorandum. dated February 7th 2002 attached. That i s  the government's 
position --or the defense's position in toto for this motion. 

CM ( ~ o l  What paragraph are you reading from? 

C M  ( C o l  There's two Gs. 

CM ( ~ o l  Golf? 

ADC (Maj Lippert): Yes, sir. 

CM ( C O I  It is mismarked. There are two Gs on that page 

C M  ( C O I  Okay. The bottom o f  page 2. 

ADC (Maj Lippert): Excuse me, it would be the second G, yes, sir. Thank you, sir, G, H, 
G. 

The President ofthe United States himself had said that the Geneva 
Conventions do not apply here. l f the Geneva Conventions do not apply, 
the law ofwar does not apply. The law o f  war i s  the only excuse -- the la- 
o f  armed conflict i s  the only excuse for keeping Mr. Hicks in prison for 
three years. If it does not apply, he should have been processed under 
domestic law. or st least in compliance with international human rights 
which say you get a trial, you get processed. you get a charge sheet within 
days o f  being held. 

If an American citizen was held by a foreign country for three years without 
charges. we'd be up in arms. We'd be screaming to have that person back. 
and yet we are doing that to a citizen o f  Australia right now. He's been 
denied his fundamental right to process. and i t  i s  up to this Commission to 
remedy it. And any jurisdiction, in any form, in  any tribunal, the remedy 
for such flagrant violation to his rights to process under whatever law you 
choose to apply would be dismissal. And that's what the government -- or 
the defense asks for today. Thank you. 

P ( ~ t ~ o l  Sir, we'd like to start of f  with the Geneva Conventions because we 
believe the defense i s  misconstruing the Geneva Conventions. The ilnited 
States i s  bound by the GenevaConventions: al Qaida is not protected by 
them. There's a difference. Re~lietnber there was a law o f  nations and a Ian 
o f  armed conflict before the Geneva Conventions came into effect. The 



Geneva Conventions took certain categories and protected them. They left 
unlawfi~l belligerents out on their own to be dealt with thc way they've 
always been dealt with. So al Qaida, by its very nature, cannot be protected 
as if they were lawful belligerents. 

When the accused was captured on the battle field in Afghanistan, he ~ n s n ' t  
in pretrial detention. There were no charges because he was being detained 
as an unlawful enemy combatant. The fact that the defense cites these 
rights, quote unquote, only demonstrates that they are going to the wrong 
basket to look for these rights. 

The Supreme Court o f  the United States has said the United States has the 
right to capture, detain, and to try an unlawful enemy combatant. The 
defense talks about process. The defense talks about lawlessness. They 
ignore the fact that this has been the law since there was war. that you can 
capture enemy combatants, lawful or unlawful, and detain them until the 
end o f  hostilities and past the end of hostilities if they're being lawfi~lly 
prosecuted. 

They ignore that Quirin case and holding that and they ignore that the 
accused was the petitioner, was one o f  the petitioners, in Rusul v. Bush 
where, in fact, he i s  exercising his right to bring this to a federal court. And 
the fact that the Supreme Court has ruled that, statutorily, the accused may 
have his detention looked at by a federal court, and it is  being looked at. 
'They ignore the fact that his detention status has been reviewed 
administratively, i s  being reviewed in federal court. 

So the accused's detention i s  pursuant to the law o f  armed conflict as an 
enemy combatant, i~nlawful enemy combatant. He does not then have the 
right to be notified ofthe charges right before a magistrate. Those rights 
simply do not apply; and, in fact, they illustrate very nicely that they are 
going to the wrong body o f  law. Thank you. 

ADC (Maj Lippert): Members ofthe panel -- 

PO: Wait a second. Are you going to do seven in response? 

AP (~a j -  Yes. sir. 

PO: Okay. 1 apologize, Major Lippert. 

ADC (Maj Lippert): Thank you, sir 

PO: He's doing the speedy trial. 

AP ( M a i m  Gentlemen, the accused does not enjoy a right to speedy trial under the 



Article 10 ofthe Uniform Code o f  Military Justice because, as we stated in 
our panel selection motion, certain Articles o f  the Uniform Code o f  Military 
Justice don't apply to military commissions. And that is the case here. 
Where Congress intended, they said military commissions. In Article 10 
there was no mention o f  military commissions. 

Now, not applying the Article I 0  speedy trial rule to military commissions 
just makes perfect sense. By this, I mean when nations are at war or in an 
armed conflict. there is a preference for detention against hostilities until the 
end o f  hostilities. When nations are not in armed conflict, which is the 
normal court-martial military justice process, there i s  a preference against 
detention. That's not the case here. 

In the present case the accused was captured and is an unlawful enemy 
combatant. He's never been in a pretrial confinement context to even begin 
an Article 10 analysis or speedy trial analysis. Footnoted in the defense's 
brief, or in their argument. is reference to the ICCPR. The U.S. Supreme 
Court has already stated in the U.S. -- in the Sosrr I,. Alvurez case. that that 
law does not bind the U.S. I n  fact. it noted that that was a 
nonself-executing statue and does not create rights or obligations in U.S. 
federal courts. 

Gentlemen, the bottom line is, Article 10 o f  the Uniform Code o f  Military 
Justice does not apply here. There is no speedy trial right that applies to the 
accused. We can't even begin a speedy trial analysis because he's never 
been detained as such. Thank you. 

PO: Now you can have both ofthem. 

ADC (Mai Lippert): Thank you, sir, I am not going to address them, Majo- 
remarks. because they are adequately discussed in my brief regarding the 
application ofthe ICCPR.  he bottom line is that the government cannot 
pick and choose which aspects o f  the law o f  war it wants to apply. It's 
either all o f  it or none o f  it. The law o f  war, the law o f  armed conflict is 
espoused in the Geneva Conventions; it is right there. I t  says when things 
start, it says when things end. Presidential proclan~ations are political 
rhetoric. They do not make law. The President o f  the United States cannot 
declare when an armed conflict exists for purposes ofthe law o f  war. For 
purposes o f  domestic law, he can; but not for purposes o f  the law o f  armed 
conflict. That is governed by international convention which is the law o f  
the land, which is the law that governs this court. The law o f  armed conflict 
says when a conflict is over, you release, repatriate, or try. And ifyou're 
going to try him, you need to try them with process. Speedy process 
designed to get to a tribunal. 

The United States Supreme Court in Rarrrl v. Bush- to which Mr. Hicks i s  



a party to by the way -- has nothing to do with whether a conflict exists or 
not in Afghanistan or with al Qaida. I t  specifically does not rule on whether 
there actually exists a conflict. I t  says if a conflict exists. then such things 
happen, the government can do certain things. It doesn't rule on whether a 
conflict exists. It's part o f  the Rastrl )I .  Blrslr, it i s  part o f  the library. You 
can read it. I t  i s  very, very clear what it says and what it doesn't say. 

'This issue is governed by the Geneva Convention. It's governed by --well, 
I guess the President agrees that the Geneva Conventions do not apply, 
therefore they should be given process under domestic law. Domestic law 
or international law demands speedy process. He's been denied that. the 
charges should be dismissed. Thank you. 

C M  (~ol- Major Lippert? 

ADC (Ma.i Lippert): Yes, sir. 

C M  ( ~ o l  On a e six o f  nine --or actually 1 guess I should ask Lieutenant 
Colonel on On page six ofnine o f  your response -- 

PO: To what, D 4, Colonel? 

C M  ( C o l  Yes, to D 4. In paragraph -- whatever the subparagraph is -- 3(a) it says 
the CRST was done on Mr. Hicks on September 2004. Can we get a copy 
o f  that? 

P ( L ~ C O I  Sir. we just received a copy ofthat today and we haven't yet provided 
that to the defense. We could provide it to the defense and then submit it. 

DC (Mr. Dratel): I would object -- I would object strenuously to any proceedings to which 
he does not have counsel. which he wasn't even present at that was 
introduced in this court to poison this panel. I think that would be 
outrageous. 

DC (Mr. Dratel): 1 think it has no bearing on. I atn not -- 

PO: Okay. stop. Stop both o f  you. One talk, one listen. I don't care which one. 
You start first, Mr. Dratel. Let's talk, whatever you want to sa). 

DC (Mr. Dratel): First o f  all, that proceeding i s  -- if you put that in this proceeding, what 
you have done i s  make a prejudgment before we've even had day one o f  any 
trial in this case. That i s  the problem with letting proceedings like that go 
forward i s  because they prejudice the outcome o f  this case. They wil l  
prejudice your opinion even though. you know, we wanted to be there and 



we asked to be there. They wouldn't let 11s be there. We weren't even 
allowed at Guantanamo. They specifically forbade the defense from 
coming down that way for the first time since we started coming down. 

Mysteriously, all of a sudden that week was off limits. You know what that 
week was. that's the week that they did the CSRT panels for the four 
defendants before a Commission. That's fair, that should bc in front of you. 
What happened to a proceeding like that? And Mr. Hicks asked to talk to 
his law)ers. No, no protection against self-~ncrimination, no protection or 
attorneylclient privileges. Neither an attorney, a representative of the 
adversary, of the military to come in and state his case. It's prepo5terous. 

PO: Okay. What do you want to say? 

DC (Mr. Dratel): It is -- 

PO: No, that's enough. What do you want to say? 

P ( ~ t c o l  Well. first we think that the defense has raised the issue that there's 
not been some process. The defense has specifically raised that his status is 
in question as an i~nlawful enemy combatant, which is a separate question 
of whether he's guilty of crimes triable by a military commission, when, in 
fact, there have been processes, and this is one of them. 

Now, the issue is that a process has occurred and it was found that he is an 
unlawful enemy combatant. If we could stipulate to that, then maybe you 
don't need to see the documents. But the fact is that the process has 
occurred andlor has taken place. And just to address the issue of counsel, 
administrative process -- 

PO: Okay. Thank you. Okay. But, Mr. Dratel, you and Colonel-are 
good to go. If you want to stipulate that there was, in fact -- whatever, I 
don't care about what the rights are right now. Yesterday one of you all said 
that he hadn't had a status review. Someone said that. If you want to 
stipulate that there was, in fact, a CSRT and that he was found to be 
whatever it is, that is fine. And we won't look at it. So you all can talk after 
this session is over. 

Okay. You all deal with that. Now, go on. I'm sorr). 

CM ( C o l  Okay. Major Lippert, I have just one more qnestion. 

ADC (Maj Lippert): Yes, sir. 

CM (col-1 didn't think that would cause that -- this one 1 think is much simpler. 
In your motion you said that habeas corpus is pending in federal court? 



ADC (Maj Lippert): Yes, sir 

CM ( C o l  When do we think that i s  going to happen? 

DC (Mr. Dratel): Right now, and again, the disingenuousness o f  the government's 
argument i s  so~newhat breathtaking. And 1 wil l  say -- and I say that 
carefully considered because the government has moved in the federal court 
to dismiss the habeas petition saying that Mr. Hicks has no rights and no 
basis for the habeas petition; not withstanding the decision in Rasul, and not 
withstanding the decision here that he is getting all he needs in  habeas 
petition, they're moving to dismiss it, saying you have no right to bring it. 

I t  i s  now pending -- Mr. Hicks tiled -- we filed our response to the motion 
to dismiss yesterday and a motion for summary judgment. We do not know 
when it wil l  be heard by the court. We just don't know. I t  would be 
impossible for me to say for a federal judge when they want to hear it. 

C M  ( ~ o l  Thanks. 

CM (Calm When Mr. Hicks was transferred to Guantanamo Bay, what. in your 
opinion, was his status. defense? What was he? 

DC (Maj Mori): From what was -- we -- from what I can understand, from publicly 
released documents and sources, from his position a public statement was 
that he was supposedly an enemy combatant captured in Afghanistan. 

C M  (~ol-  Okay. That wasn't quite my question. What would you. the defense, 
have considered his status at that time? 

PO: Okay. Before he got on the plane, he was in Afghanistan. We can all agree 
on that; right? Right? 

DC (Maj Mori): Yes, sir. 

PO: Thank you. And then he got on a plane; right'? And then he was here: 
right? 

DC (Maj Mori): Actually there was a boat in between. 

PO: Well he got on a plane. Okay. In Afghanistan. I believe what Colonel 
i s  asking you i s  what do you think his status was there, before he 
got on the plane? 

DC (Ma.j Mori): I would basically say first. there needed to be an Article 5 tribunal to 
determine his status. Are you asking what the defense's position i s  at this 



point on what we believe his status is under the Geneva Convention? You 
want us to -- I think -- 

CM (c~I- Yes 

DC (Maj Mori): Yes. I would say at this point, sir. 

CM (Col- The reason for my question is you're implying that somehow his rights 
were violated throughout this whole period. Tell me what you think his 
status was so we can determine what rights and from what body of law 
those rights evolved. 

DC (Maj Mori): Yes, sir. I will argue this way, sir: Without actually -- I will argue from 
both positions. If he was a prisoner of war governed, protected by the Third 
Geneva Convention, then he could be detained during the international 
armed conflict. At that the close ofthat international armed conflict, he 
should have been repatriated or prosecuted if he committed a law of war 
violation. 

CM (Col- Okay. 

DC (Maj Mori): So that is one. If he's a civilian governed under the Fourth Geneva 
Convention, which includes civilians who such -- who are suspected of or 
engage in activities hostile to the security of the other state, that is detain 
them. They must be, they can be detained, but they need to be provided -- 
treated humanely, and in the case of trials, should not be deprived of the 
rights of regular, fair, trial prescribed at a present convention. 

And they must receive the full privileges and rights under the Fourth 
Geneva Convention as soon as --an earliest date consistent with the 
security of the state. And if you read that, the commentary, it's basically 
interpreting that the security ofthe state cannot conceive or be put forth for 
a reason of depriving such persons of their benefit of other provisions. 
Such as, they are being treated --they need to be treated humanely or their 
right to pending proceedings before a Commission in the sense that they 
need to -- it needs to occur. 

There is no right to detain. If you detain a civilian suspected of committing 
a hostile act, they need to be tried or they can be, in turn, within the country 
of the conflict. Under the Geneva Convention, you cannot remove 
civilians, individuals that are not thought to have prisoner of war status 
from the country. To do so, as is listed in the -- let's cite it correctly. To do 
so, to release -- sir, I just want to make sure I say -- quote it correctly for 
you. Just one moment, sir. 

To the transfer, directly or indirectly, by the occupying power, its own 



civilian population into a territory it occupies, or the deportation or transfer 
o f  all or parts o f  the population within an area or territory i s  a war crime. 
So an individual who falls under the Fourth Geneva Convention should not 
have been removed from the territory. The only people that can be removed 
from a territory without it being a war crime are people that are held in 
prisoner o f  war status. 

C M  (Col- Would you say that -- did the beginning o f  that say the occupying 
power? 

DC (Maj Mori): Yes, sir. 

PO: To accept your view then, we're going to have to find as a fact that Mr. 
Hicks took no active part in the hostilities; right? 

DC (Maj Mori): No, sir. No, sir, because the Fourth Geneva Convention allows people 
who would be in a protected status, civilians, the Fourth Geneva 
Convention says right there in Article 5 -- 

PO: Well, I'm looking at 3, sunshine. 

DC (Ma.j Mori): Yes, sir, Article 3. 

PO: Yes, 3-1. I t  reads persons taking no active part in hostilities; okay? These 
conventions are written to protect people: okay? What are the four 
conventions. Major Mori? 

DC (Maj Mori): One, two, and three, four. Shipwrecked, sea, prisoner o f  \war, and 
civilians. 

PO: Okay. And so what this convention says i s  if he's a civilian, then this would 
protect him; right? 

DC (Mai Mori): Yes, sir. 

PO: Okay. Who i s  it defined as not being a civilian there in Article 3-I? I t  says 
persons taking no active pait in hostilities. 

DC (Maj Mori): Sir -- 

PO: Go on. I am listening. 

DC (Ma.j Mori): Can I -- 

PO: Yes, sure you can. 



DC (Maj Mori): You just hit on our exact point 

PO: Right 

DC (Maj Mori): Common Article 3 --that is common Article 3, meaning that is identical 
in each o f  the Geneva Conventions -- common Article 3 applies to conflicts 
o f  a non-international charactcr. 

PO: Comnion Article 3 tells you when the Geneva Conventions apply: right? 

DC (Mai Mori): No. sir. 

PO: It doesn't? 

DC (Ma,i Mori): No, sir. 

PO: That is amazing. 

DC (Maj Mori): It talks about -- sir, what I am saying is that is talking about the following 
provisions. This talks about who i t  protects, persons taking no active part in 
hostilities. 

PO: Okay. So this doesn't -- if Mr. Hicks was a civilian and he took active part 
in hostilities, it wouldn't protect him: right? 

DC (Ma.i Mori): You would turn to Article 5 .  which would talk -- 

PO: It wouldn't protect him. Go on. Go on. 

DC (Maj Mori): You would turn to Article 5 -- 

PO: Yes, ohay 

DC (Maj Mori): And Article 5 is the degradation section 

PO: Mm-hmm. 

DC (Maj Mori): I t  says within a territory, a party to the conflict, the latter assessed by the 
individual protected person, is definitely suspected -- 

PO: Hey, wait a second. He is not a protected person if you read Article --okay. 
I want you to go back and read Article 3 and 5 together. Okay. We are not 
going to exchange meaning o f  it. 

DC (Maj Mori): Yes, sir. 1 understand what you're saying, sir. 



PO: Yes, that is a good idea. I took c o l o n e l - -  I apologize for taking 
your place. 

DC (Maj Mori): Again, sir. it doesn't allow you to be completely stripped o f  it. The! can 
degrade from protections, but what it specifically says it cannot degrade 
from is treating them humanely in the case o f  trial providing them the full 
rights o f  fair and regular trial. Also, the war crime is removing civilian 
population from the territory. 

So if you are a part o f  that civilian population, Geneva Convention 3 allows 
you to remove prisoners o f  war outside o f  the territory. The other 
conventions don't allow it for the civilian population, even if they are 
suspected o f  committing an offense. They can be tried. 

CM ( c o l  Now we're back to the original question. 

PO: Well, ask him. 

CM ( C O I  So as he steps on to the airplane to come to Guantanamo Baq. it is 
your contention that his status is as a, and you fil l in the blank. 

DC (Maj Mori): Honestly, at this point, sir. I think at this point that is  a situation that's an 
entire issue that will be litigated as part of  -- 

C M  ( C o l  You have just made my point. Why are we arguing this motion now 
then, if you cannot answer that question9 

DC (Mai Mori): Because under either -- because under either category -- 

CM ( C ~ I  okay. I won't. 

DC (Maj Mori): No, no, no 

C M  ( ~ o l  I withdraw my question. 

PO: He's withdrawn it. He has withdrawn it. 

DC (Maj Mori): Because he's under either category it'd be a violation. sir. 

PO: Okay. I didn't ask. On 17 and 3, any side going to put in findings'? Yes, 
no. I don't care. 

ADC (Maj Lippert): No, sir 

P ( L ~ C ~ I  ~ o ,  sir 



PO: How about on 4 and 7? 

ADC (Maj Lippert): No, sir. 

P ( L ~ C ~ I  NO,  sir. 

PO: Okay. What you got next? 

DC (Mr. Dratel): D 19. 

PO: Okay. 

DC (Mr. Dratel): Equal protection 

P ( L ~ C O I  First, if I could just note. sir, we did provide copies to the defense and 
had marked as exhibits our proposed essential findings regarding -- 

PO: The ones this morning 

P ( L ~ C O I  Regarding terrorism, yes, sir. Just give me a second. I wil l  find this. 

PO: That's the question I just asked you and you said you weren't going to give 
them me. 

P ( L t ~ o l  I thought we were talking about the ones we were talking about 
today. We gave you D 9 and D 20. sir. 

PO: Pardon? 

P ( L ~ C O I  1) I 1  and D 20, 

PO: Okay. 

DC (Mr. Dratel): I did not hear those numbers. 

DC (Mr. Dratel): D 1 I and D 20. We were provided those; rightc? But those have not 
been provided to the panel. 

P ( L t C o l  They were provided to the court reporter for insertions. 

DC (Mr. Dratel): The court reporter? 

P ( L t ~ o l  I provided those to the court reporit-r who, I believe, has taken them 
for the record. 



DC (Mr. Dratel): Right. But the Commission does not have them. May I proceed, 
Colonel? 

PO: Yes. 

DC (Mr. Dratel): This is D 19, Mr.  Hicks' motion to dismiss because the Commission 
violates equal protection clause ofthe U.S. Constitution and various 
statutor). and international provisions. Finally, we get to the point where 
Rasul i s  actuall) relevanl. 

The government cited Rusul for everything, but, in fact, i t  does not 
authorize these Commissions. I t  does not endorse this Commission. It says 
nothing about this Commission. Here is the first sentence from Ra.vul. 
Again, Mr. Hicks i s  a plaintiff in Rarul. The Supreme Court decision. 

The first sentence: these two cases present the narrow but important 
question whether the Uniled States courts lack jurisdict~on to consider 
challenges to the legality o f  the detention o f  foreign nationals captured 
abroad in connection with hostilities and incarcerated at the Guantanamo 
Ba) N a ~ a l  Base, Cuba. period. That's what they decided, and they decided 
in Mr. Hicks' favor. We didn't reach any issues, but the prosecution has 
alleged in motion after motion -- it does not address, there's no discussion 
here o f  commissions. There's no discussion here o f  law o f  war. 

There's no discussio~i here o f  any o f  thobe offenses. What it does say, 
though, is that he has a right, because he is within territory controlled by the 
United States, he has a right to invoke constitutional protections. And all o f  
the cases the government cites in the equal protection brief, uhich ironically 
excludes Ru.rul entirely. their papers on equal protection. 

They don't want to talk about that. They want to talk Eisentruger, which 
Rusul expressly supersedes in the opinion. They want to talk about 
Ckrdugo-Urquidez, which i s  a case that occurs outside U.S. jurisdiction, in a 
completely foreign territory without U.S. jurisdiction. What Rusul decided 
was that. in fact, we are in U.S. jurisdiction. So equal protection applies. 
Al l  the Constitutional provisions apply, but in this motion it's equal 
protection. 

Let's go back to yesterday. Again, to me an irony i s  that the government 
opposed the motion with respect to Australia and the United Kingdom and 
the negotiations that arc ongoing as -- they opposed il because they said it is 
a political question. And the irony there i s  that this entire system has been 
made a completely political question by the government. 

The distinction in the Commission order -- in the President's Military Order 



between citizen and noncitizen i s  a -- i s  one that creates a distinction that 
cannot survive equal protection scrutiny. The distinction that the 
government has made between citizens of one nation and citizens o f  another 
nation with respect to detainees here in Guantanamo. It can not survive 
equal protection distinction, the scrutiny. 

I t  also violates, as we talked about yesterday in 816 --or rather 836, that the 
requirements that Commission Law be applied uniformly. When the 
government seeks to punish and impose criminal sanctions, i t  cannot 
distinguish between aliens and citizens. Now, I am going to cite a case 
from 1896, Wong Wing, but that's not all there is. There's an unbroken line 
all the way through 2003 in the Zadvydas v. Davl~  case ill the Supreme 
Court. It is a completely active doctrine. 

You cannot distinguish between the citizen and the noncitizen when i t  
comes to penal or criminal sanctions and that i s  what this Commission is 
constituted to determine with respect to Mr. Hicks. And yet.citizens are not 
available; and rather citizens are not accountable to the Commission. You 
have John Walker Lindh, you have Yasser Hamdi, U.S. Citizens. Were 
they tried by commission? No. One was prosecuted in federal court, 
received all o f  the protections that the Constitution imposes and provides to 
defendants. The other, Yasser Hamdi, won another case in the Supreme 
Court where the government, again. and the government decided that he 
couldn't have any rights, and the Supreme Court said, no. He has his 
constitutional rights. And the government. rather than giving Mr. Hamdi 
due process and his day in court, sent him to Saudi Arabia. That was their 
solution. David Hicks, i s  distinguished by what? Because he's an 
Australian? That does not survive equal protection analysis. 

'The nation versus nation. Forty Saudis were released last week. Why'? 
Because their government negotiated with the United States in some fashion 
to gain a release. Thirty-five Pakistanis last month. Why? Because their 
government negotiated. Britains are not charged here, because their 
government refuses to permit it under these Commission conditions. I t  i s  
simply not fair. I t  is not a full and fair proceeding. And I don't think that it 
is a mystery as to why there are no Britains among those charged. 

That cannot withstand equal protection analysis. Fortuity o f  citizenship, i t  
does not determine who is prosecuted and who gets sent solnewhere else. I t  
does not determine who gets bargained for and who gets prosecuted, whose 
life is at stake, and who gets set free. 

The government has turned this whole process into a political lottery 
starting with citizenship and then on a nation-by-nation basis rather than a 
system ofjustice, and that cannot withstand equal protection analysis. 
Thank you. 



I 
2 PO: 
a 
5 

4 CM (~ol -  I'm going to finish writing this down first. I don't have anything 
5 
6 P ( ~ t ~ o l  Sir. first, we would like to clarify for the record about somethiny the 
7 defense has oointed out. somethinp to clarifv this -- there was a decision. 
8 Hamdi v. ~urnsjkld. 1 believe I m'ispoke a id talked about Ravul v. Bush 
9 and was confusing that with the Hamrli v. Rumsfeld. They both came out 

10 about the same time. Hamdi v. Rum.feld i s  where our Justice O'Connor 
1 1  stated that Quirin continues to be vital law, and that unlawful enemy 
12 combatants may be captured, detained, and tried. So I'd appreciate the 
13 opportunity to correct that. 
14 
15 Equal protection clause. The President o f  the United States may well have 
16 good and valid reasons for treating U.S. citizens differently from non-U.S. 
17 citizens. We don't need to go there, we do not need to get into that because 
18 there is Supreme Court case law that says that the 5th Amendment does not 
19 apply. The 5th Amendment protections do not apply to non-resident aliens, 
20 and those are the two cases mentioned by the defense. 
21 
22 Rasul v. Bluh, if you look at it and read it, all i t  says, i t  acknowledges those 
23 two cases. If they wanted to overturn it, they would have said we overturn 
24 that case law; instead they said, we acknowledge that case law. and all we're 
25 saying --the issue here is whether there is a statutory right. In other words. 
26 a statute that creates a right for the accused to get access to a federal court 
27 for habeas corpus. That is under a statue. And they say we don't Find that 
28 Eisentrager and Verdrrgo do anything that can say that we cannot apply this 
29 statue. 
30 
3 1 You can read through that case and you can find that nowhere does it 
32 overrule those two cases or does it say that the petitioners have 5th 
33 Amendment rights now, because that would be something new, very new. 
.3 4 Thank you. 
3 5 
36 DC (Mr. Dratel): Again. the two cases have to do with people not under United States 
3 7 control outside the jurisdiction o f  the United States courts. The 5th 
3 8 Amendment does not apply to aliens outside the jurisdiction o f  the United 
39 States. Ra.sul resolves that in this case, Mr. Hicks was the named plaintiff. 
40 The courts have jurisdiction, the United States has jurisdiction here. Here is 
41 what the court said in the footnote, footnote 15 in Ra.~ul. 'Tetitioners 
42 allegations, that although they have engaged neither in combat, nor in acts 
43 o f  terrorism against the United States, they have been held in executive 
44 detention for more than two years in territories subject to the long-term 
45 exclusive jurisdiction and control o f  the United States without access to 
46 counsel and without being charged with any wrongdoing, unquestionably 



PO: 

described custody in violation ofthe Constitution or laws or treaties of the 
IJnited States". 

Courts have jurisdiction. equal protection applies, EL~enlrager specilically 
distinguished in this case because it was outside the jurisdiction. 
Verdugo-Urq~ridez. not even applicable. Not even necessary because it, on 
its own terms, talks about outside the United States. What you have -- what 
applies is equal protection analysis with the imposition of penal sanctions. 
Something that is very clear, unbroken, and unchallenged in this case by the 
prosecution. We cannot makc a distinction, the distinction has been made. 
it is invalid, the Commission is invalid, the charges must be dismissed. 
Thank you. 

colonel- Okay. Findings, either side? 

DC (Mr. Dratel): No. 

P (I . t~o~- NO, sir. 

PO: We'll issue a decision in due course. Okay. Who's doing D 8? 

DC (Mr. Dratel): D 8, 1 am. 11 8 

PO: Okay. Is that what we are doing next? 

DC (Mr. Dratel): Well, we will do four together. Eight. 18, 21, and 22. And [halts 
fundamental rights. 

PO: Okay. Staff ~ e r g e a n t [ s i c ] ,  you want a break7 

Before we start four, we're going to do it. 

DC (Mr. Dratel): Yes, sir. 

PO: If it was just one we would go. Court's in recess for 20 minutes 

The Connuission Ileurir~g reces~ed ur 141 7, 2 November 2004. 

The Conznrission Hearing was called lo order at 1429, 2 Kn~~emhcr 2001. 

PO: Be seated. The Commission will come to order. Let the record reflect we 
hace got a new prosecutor. c o m m a n d e m s  back with us. And we 
habe a new court reporter. 



PO: Okay. During the last recess we had an MCI  8-5 conference and both sides 
semi agreed -- enough for the purposes o f  this Commission -- that what we 
are going to do is hear all the (notions up through BOP and we wi l l  do BOP 
and the Commission wil l  take conclusive notice tomorron starting at 1300 
assuming we finish these things up tonight. If we don't, it'll be looked at. I s  
that right? 

P ( ~ t ~ o l  Yes, sir. 

DC (Mr. Dratel): Yes, sir. 

P ( ~ t ~ o l :  Sir, before we get started, we have something we would like to 
address, if we may. 

PO: Okay. 

P ( ~ t ~ o l  We had a chance to review this footnote 15 and we would like to 
address that since we have had a chance to look at it and review it. We 
believe that the defense has misconstrued it and over relied upon it. 

PO: Don't you think we could -- can we read it? 

P ( L t C o l :  Yes, sir. We just ask that you pay attention to what it does say and 
does not say. 

PO: Thank you. We'll read it. 

CM (Calm Where is it? 

P ( L t ~ o l  Sir, it is footnote 15 o f  the case Rcrsul v. Bush. Give me second and 
I'll find where i t  is. 

PO: That's fine. 

C M  ( ~ o l  Okay. 

PO: So now we are going to hear eight, 18, 21. and 22; right'? 

DC (Mr. Dratel): Yes, sir. 

PO: Start up. 

DC (Mr. Dratel): The reason we put them together, and these are -- D 8 is fundamental 
rights --that the Commission denies fundamental rights; D 22 i s  the 
structural defects in the Commission. D 21, that it fails to provide a full and 
fair proceeding and the President's Military Order -- I {nay have 



misnumbered one ofthem 

No. That's D 19 is the President's -- I'm sorry, that's equal protection. D -- 

PO: Eight is the fundamental rights. You are good. 

DC (Mr. Dratel): Eighteen is the President's military order is invalid. So those four are 
bundled together because in  many ways they touch upon the same subject 
matter and they do overlap considerably and it is more efficient to treat 
them all together. 

With respect to the issue o f  fundamental rights, fill1 and fair proceedings. 
and the structure o f  the Commission, there is one question that is pertinent, 
which is: What is wrong with the court-martial system described by the 
IJCMJ? Why the need to return to an archaic and discredited system 
abandoned 50 years ago? 

The law is an evolving process and the evolution o f  military law in the 
United States from the enacttnent o f  the LJCMJ in 1950 through profound 
changes through the '60s particularly 1968 in the terms of the composition 
o f  a panel, has rcsulted each time in making the system fair, more Ilkel) to 
produce ajust result. Less likely to produce an inaccurate or arbitrary or 
unjust result. Yet that is what the government did no1 want in this case. 

What's wrong with the court-martial system? I submit that the government 
felt it was too full and too fair and it is really in the government's own 
statements --not the prosecution here but there i s  a December 28 2001 
memorandum from the oftice o f  legal counsel to the department ofjustice. 
John Yoo is the author. Y-0-0. And it is a short memorandum which 
explains essentially that Guantanamo Bay is an appropriate place to put 
detainees because they are beyond the reach of any court. Beyond the reach 
o f  law. It was wrong. 

The analysis was rejected by tlie Supreme Court in Rasui, but at the time it 
was done, that was the analysis. So I ask the question: Why the need to put 
Mr. Hicks beyond the reach o f  any court, beyond the reach o f  any law? Is it 
so that the process can be full and fair? Is it so that the process can afford 
him the fundamental rights to which he is entitled? 1s i t  so that you can 
have a process that is structurally sound? 

The questions answer themselves. And Hamdi. by the way. was acase that 
the Commission should read because it does not go to the lengths that the 
government suggests. What it says is that Mr. Hamdi, detained as an enemy 
combatant, had a right to contest that in court. Just the fact o f  his detention. 
It does not talk about military comtnissions in the way that -- it talks about 
enemy combatant status determinations. and the court is split on tkat issue. 



There are justices who were part o f  the majority and very clearly would 
have afforded -- 1 think it is very clear from there that they would have 
afforded Article 5 protection to Mr. Hamdi, but that wasn't an issue they had 
to reach. That was a side issue. One issue was, was he entitled to challenge 
in the courts his detention? 

The Court said yes. That is the fundamental question in Hn111di. It does not 
vindicate these Commissions in the slightest. 

Let's look at the Commissions here. Are they full? Last time we were here 
we had five members. Now we have three. We don't have an alternate. 
Just that on its face is not -- that's not the totality o f  fullness hut i t  is a 
striking example o f  how this isn't full. General court-martial, tive. Here, 
now we are down to three -- and something that I did not mention yesterday 
as part o f  D 37 which 1 realize is denied but -- has been denied -- but this 
goes to this motion as well, is that the Korean War commissions had two 
types o f  commissions. They were regular and special, and those for which 
the defendant was exposed to more than a year ofconfinement, minimum o f  
five. 

Why? Because ofthe UCMJ. The lack o f  rules and protections here is 
striking. There are no rules o f  evidence. There are no rules to protect 
against hearsay. There are no rules to protect against the way evidence is 
obtained. You wi l l  be working on a clean slate. Really for lack o f  rules and 
protections. Access to evidence. Not only with respect to rules but also 
with respect to keeping the defendant incommunicado, without counsel. 
without contact with the outside world for over two years and then 
expecting him to make up that time so he can prepare and present a defense 
to the charges. Not tolerable in any court. Intolerable in any system o f  
justice with respect to fundamental rights. Presumption o f  innocence. I t  
exists on paper but it doesn't exist in practice. It has been so thoroughly 
impaired in the -- you can characterize as unfair cornmand influence from 
the President, from the Secretary of State, to the Under Secretary -- I mean, 
Secretary o f  Defense, Under Secretary o f  Defense, over and over again. 
Commenting on the status o f  Mr. Hicks generally, specifically. 

Access to counsel, again, not only with respect to preparing a defense but 
also detain a defendant. subject him to conditions. denying him counsel, 
exhaust whatever information you can from him by whatever means 
necessary, deny him a lawyer, deny him everything in terms o f  contact n i th  
the outside world during that entire period. then two and a half years later 
when you have decided that you have exhausted it, now he can have a 
lawyer and we are going to introduce his statements against him. That is 
not fundamental rights. The right to be present at proceedings. The right to 
confront evidence. The Com~nission proceedings permit that to he violated 



as well. They permit even counsel to be e~cluded. Civilian defense counsel 
to be excluded. 

With respect to structural defects -- atid I didn't think that I would go back 
into this, but I think I must, just in light of the experiment that we are 
proceeding with here -- i t  is -- I think I have to conclude my opinion, it i s  
going to be impossible to funnel the necessary legal training and legal 
knowledge sufticient to give you the tools you need decide to these issues. 
I feel it is just an extraordinarily uphill battle to communicate some ofthese 
concepts that underlie so many o f  the issues that we are talking about here. 

You first have to convince the C;ommission that they apply and then to 
apply them to specific issues that we are approaching here and to the extent 
we are s t i l l  wrestling over them. I think is a significant problem. And I 
think it undermines the structural integrity ofthe Commission process. It is 
not an individual problem. It is a systemic problem. 

What is wrong with the UCMJ? What i s  wrong with the court-martial 
system? What is wrong with the system that we think is okay to try 
ourselves but we don't want to use it to try someone else? An Australian. 
He is not good enough to have rights. Maybe it just is too fair and too full 
to give the rights that we give everyone else. No one in this room would 
want to be in the position that Mr. Hicks is in, in front o f  a Commission in a 
system that we have here. I can say that with confidence because I just 
know it. And everyone would be up in arms if they were subjected to a 
system like this. 

Now, this Commission i s  an attempt to borrow facets that help the 
prosecution and dispense with those that don't. That i s  not a system. That 
is a stacked deck. Why not take the system in its entirety? I t  was a whole 
system. That's the way it was designed. I t  was not designed to be 
cannibalized in specific situations so that it could achieve a result before we 
ever got to the finding o f  any fact so that i t  could vindicate a political 
program to say that these are terrorists. These are people who are guilty 
from the top down. The words full and fair appear in the President's order 
but they are just words and it's on a piece o f  paper. 

The system that has been devised i s  not and i t  i s  the military justice version 
o f  the emperor's new clothes. This system does not have clothes. I t  is my 
obligation to bring that to your attention but i t  i s  also your duty to find it. I t  
is your duty to second guess even the President's Military Order which, as 
we lay out in our papers. is not authorized by Congress in contrast with 
prior military commissions. You go back to Quirin, Yamushita, you go all 
the way back you wi l l  find in all those instances -- and we appended the 
materials so I won't go into them -- but you wi l l  find congressional 
authorization. 1-lere. it is absent. The authority to use military force i s  just 



that. The authority to use military force, not an authority to hold a 
commission and to try people. 

The government -- the prosecution has cited time and again an attorney 
general's opinion from 1865. I f  the attorney general today issued an 
opinion, it would have no value before this Commission. The attorney 
general's opinion has no authority whatsoever. I t  i s  an opinion o f  a law 
enforcement officer with a vested interest in prosecution. What value does 
it have for you to decide whether something is full and fair and conforms 
with law as it exists? That is not a statement o f  the law. 

We go a l l  the way back to 1795. We go back and -- when they go hack that 
way. I go back too. And I go back to things that have been, for this country, 
a stain on our honor. I go back to slavery, Native Americans, I go back to 
Korcmntsu and the internment o f  Japanese and I say they were very 
carefully, very carefully orchestrated legal rationales that validated all of  
those. They were not unlawful at the time that they occurred. But they 
were wrong, just as this is wrong and unlawful. 

This time, let's be ahead o f  the curve on this and not deprive people o f  their 
liberty, deprive them oftheir rights, deprive them o f  a fair system, deprive 
us o f  our honor and reputation in the international community. Let's stop it 
now. And what's at stake is not just military justice. I t  is not just the 
treatment o f  U.S. soldiers abroad, which is very much at stake here when 
you talk ahout reciprocity and symmetry o f  how law i s  applied. The law o f  
war, military commissions and all of  that. 

But there i s  also a human being at stake. David Hicks. He is not a 
scapegoat and he is not an example. He is a human being entitled to the 
application o f  the rule o f  law in a country that calls itself a country o f  laws, 
not o f  men, and I submit that i t  i s  the duty o f  the Comnlission which has the 
power. The Commission has the authority and, I submit. the duty to apply 
the law to Mr. Hicks and dismiss the charges. Thank you. 

PO: What are you going to address here, Colonel- 

AP (LTC- I am going to address all four o f  those arguments 

PO: Okay 

AP (LTC- Gentlemen, what is remarkable about the argument you just heard 
and indeed, all four briefs in support o f  those arguments from the defense i s  
that you don't see one clear reference in  Mr. Dratel's argument or in those 
briefs to Commission Law. You don't see a single reference. He didn't 
mention clearly Commission Law one time in the course o f  his argument, 
even to criticize it. Even to hold up a rule, turn its various facets for the 



Commission and talk about it. The defense has great difficulty on these 
four motions keeping its eye on the ball. They talk about court-martial 
rules, they talk about international law. They talk about the -- or cite to the 
European court for human rights. They even talk about international 
military tribunals from the Korean War. But not once do they talk about 
Commission Law. 

Mr. Dratel says the question that you have to ask is: What i s  wrong h i th  
the court-martial system? No. That is not the question that you are called 
upon to ask. You are called upon to apply the rules o f  Commission Law to 
ensure that this accused in  this case gets a full and fair trial. The accused 
doesn't get to pick the forum in which he is tried. But in this case, the 
accused gets a forum that the President, Congress and the Supreme Court 
have all said repeatedly is the appropriate forum for the trial o f  unlawful 
combatants for the violation ofthe law o f  war. 

Reminds me o f  my daughter who was recently invited to the senior dance. 
She wasn't invited by the boy that she wanted to be invited by and so she 
went along to the dance but the whole night she didn't have a good time 
because shc was always looking at the other guy that she wished had invited 
her to the dance. That is the defense in this case. They are not paying 
attention to Commission Law. And that's what has to be applied in this 
case. The grass is always greener on the other side of the fence. 

But if they were to look at Commission Law, gentlemen, what they would 
find is that with respect to each fundamental right that they drew your 
attention to here in this argument and in their briefs. Commission Law gives 
the accused equal or greater protection than the sources of law to which 
they point. In that sense, a l l  o f  those other sources o f  law that they cited for 
analogy and other purposes are irrelevant. But aside from being irrelevant, 
gentlemen. because Commission Law gives them everything that they need 
in terms ofprotecting this accused's rights, aside from being irrelevant, it's 
inapplicable. In his argument on speedy trial, Major Lippert made the 
amazing statement, "It doesn't matter what law applies". Do you remember 
him saying that? He said. "It doesn't matter what law applies", because all 
ofthese different sources have standards that are similar on the subject of 
speedy trial. 

Gentlemen, it does matter what law applies. Whenever the government or 
the defense comes before this Commission, and asks you to apply a 
standard outside of Commission Law, obviously you are aware you have to 
ask: How does this apply? Does i t  even apply in this Commission'? 

Defense has submitted extensive affidavits from law professors and they 
have brought up numerous references here in these briefs and this argument 
the various sources o f  international law. From listening to the Commission 



this morning, it i s  apparent to me that you all do have a template in your 
minds about analyzing this question o f  when various sources o f  
international law apply. If it i p  a treaty, you are going to first --the first part 
o f  the template is: Is  this a treaty law or i s  it derived from customary 
international law? But if it i s  a treaty, the first question is: Has i t  been 
ratified'? Has it been signed and ratified? Because if it hasn't, i t  doesn't 
apply here. It doesn't bind the U. S. in any sense. But the second question 
you are going to always have to look at is, Okay, assuming it is  ratified, 
assuming it i s  a binding treaty on the United States, what does the treaty 
itself say about the limitations on i ts application? 

Earlier this afiernoon we had a colloquy about the question o f  Geneva 
Convention IV  pertaining to civilians, and the question there was: Who 
does it apply to, right? On the second question, you look to the convention 
or the treaty itself to see where does it apply. In  Common Article 2 -- it's 
called "Common" because it i s  the same Article in all four conventions -- it 
talks about international armed conflicts. Com~non Article 3 o f  all four 
conventions says these that conventions -- the provisions of that particular 
Article -- apply only in the case o f  conflicts o f  non-international character. 
Common Article 3 i s  a separate, small body o f  law within all the 
conventions. But those are some examples ofjurisdictional lin~itations in 
the treaty itself about how it applies, whether it applies to the type o f  armed 
conflict in this case or whether it doesn't. Article 4 o f  Geneva Convention 
I V  pertaining to civilians talks about who the convention applies to and 
defines those persons to whom the convention applies, just as Geneva 
Convention pertaining to prisoners o f  war as in Article 4 which defines who 
qualifies for the protections under that convention. 

So as you can see, gentlemen, the second part of that template, look to the 
convention itself. The third part is: I s  there something in U .  S. law which 
would prevent this Comrnission from applying the source o f  inlcrnational 
law here in these proceedings? And that's where we get this 
sometimes-complicated question o f  self-executing treaties. 

What that simply means is, if a treaty is self-executing, a ti. S.  court can 
look directly to the lreaty, take provisions from that treaty and apply it in 
court. If it i s  not self-executing, a U. S. court and this Commission can't do 
that. Okay? You are not allowed to look to the treaty itself, pull a piece out 
and apply it here if it i s  not a self-executing treaty. Instead you have to wait 
upon, you have to depend upon implementing legislation, executive orders 
and regulations to make those provisions o f  those nonself-executing treaties 
applicable in this proceeding. 

So in this set o f  arguments the defense relies repeatedly on two principle 
sources on international law: The International Covenant on Civil and 
Political Rights, the ICCPR, and also Protocol I to the Geneva 



Conventions. The ICCPR is a treaty. I t  is a treaty that the U. S. has signed 
and ratified, so it might apply here; correct? 

But this treaty does not apply to this set o f  issues nor to any issues that wi l l  
arise in the course ofthese proceedings because the ICCPR is not 
self-executing. How do we know that? In our brief we cite the Supreme 
Court's case o f  Sosa v. Mrrrtinez where the Supreme Court said that the 
ICCPR is not self-executing and they declined to apply i t  in that case. But 
if you look at the convention itself, the covenant itself, in Article 2 i t  says 
that each state party to the present covenant commits to adopt such 
legislative or other measures as may be necessary to give effect to the rights 
recognized in the present covenant. So on its face the ICCPR doesn't apply. 
It i s  not supposed to be self-executing. There is no implementing 
legislation except Commission Law. You look to Commissio~i Law 
because the President has interposed that layer o f  law between our 
international obligations toward other states and what this Commission wi l l  
do in this court o f  law. The second source that the defense looks to i s  
Protocol 1 .  Protocol I and particularly Article 75. Does Protocol I to the 
Geneva Conventions apply in  these proceedings? 

Well, the United States has not signed and ratified Protocol I ,  dated 1977. 
To this date i t  has not been ratified. We are not a state part) to that 
convention so it does not apply as a treaty. 

Nonetheless, the United States generally recognizes that the provisic~ns o f  
Article 75 have gained the status o f  customary international law. They are 
reflective o f  customary international law. And so the next question is: Is 
there something in U. S. law that prevents the application directly o f  
Protocol 1 to this Commission? The question o f  whether customary 
international law -- and that is a critical point that wil l  rise again and again 
throughout these proceedings -- the question o f  whether customary 
international law should be applied by this Commission and these 
proceedings has been addressed by numerous courts, and generally the 
courts have found that customary international law is not self-executing. It 
is not automatically incorporated and adopted by courts. But there i s  some 
split o f  authority on that. However, the best statement ofthis, the most 
useful and illuminating discussion of how customary international law 
applies is found in a case in the Commission library, 11. S. 1:. You.sef: 
decided by the second circuit in 2003. In Part I(b)(l), in that case, I 
commend that to your reading on the subject because this is foundational to 
your understanding o f  how we apply international law, but here is their 
summary. Citing to the famous Supreme Court case o f  Paquete Habuna, 
which is the fountainhead for the proposition that customary international 
law i s  part o f  U. S. law, they said it has long been established that 
customary international law is part o f  the law ofthe United States to the 
limited extent that where there is no treaty and no controlling executive or 



legislative act orjudicial decision, resort must be had to the customs and 
usages ofcivilized nations. So it is  a gap tiller. Courts will apply it when 
there i s  no applicable statute, there i s  no applicable regulation or executive 
act. 

Gentlemen, for purposes ofthe procedures and the rights that apply to this 
accused, there i s  a statute. There i s  an executive act to which this 
Commission is bound to apply and so this Commission should not look 
beyond that statute, which is Article 36 o f  the UCMJ. Executive act i s  
Commission Law in the presence o f  military order and subsequent rules and 
regulation and orders issued pursuant to that order. That i s  the bod) o f  law 
that governs this Commission. Not customary international law. Now. you 
are probably confused because we spent a lot oftime this morning talking 
about customary international law with respect and in relation to the 
definition o f  offenses. 

There i s  no inconsistency here. Article 21 and Commission Law invite you 
to look to customary international law for that purpose, for the purpose o f  
defining the offenses which are triable by military commission. Because 
Article 21 says that military commissions wil l  have jurisdiction to try 
violations o f  the law o f  nations. But Congress did not go on to detine and 
provide us a list o f  law o f  nations and then o f  course the Military 
Commission 1nstr.uction Number 2 states what i s  declarative o f  c~lstomary 
international law and it says on its face it i s  not a complete statement. So 
you are invited to look for purposes of defining offenses, but for purposes 
o f  procedures you have a complete, fully comprehensive set o f  regulations 
and Commission Law that would govern here. 

Let's turn -- I promise, briefly. Those were foundational matters that 1 
wanted to address, in particular, because ofthe affidavits that were tiled last 
night. But let's turn to the three alleged violations o f  the accused's 
fundamental rights that are asserted by the defense in their brief's and by 
Mr. Dratel. 

Does the accused enjoy a presumption of innocence in this trial? Yes, he 
does. You bet he does. It says it in Commission Law. MCO 1(5)(b) says 
the accused shall be presumed innocent until proven guilty and then 5(c) 
goes on and puts that in concrete terms and says if and only if a member i s  
convinced beyond a reasonable doubt based on evidence submitted at trial 
that the accused i s  guilty o f  that offence, then only in that case wil l  you vote 
for a finding o f  guilty. This i s  exactly the same presumption o f  innocence 
that an American citizen gets in courts-martial, that he gets in state or 
federal court. Exactly the same. 

The accused says he was deprived ofthis presumption because o f  certain 
pretrial statements made by the President, the Secretary o f  Defense, the 



Vice-president and others. Gentlemen, none o f  those statements pertain 
particularly to this accused. None o f  them pertain to Commission 
proceedings. They were offered generally in defense o f  the policy o f  
detention. They have not spoken to this case or the guilt or innocence o f  
this accused. And even ifthese statements were construed that way, 
Commission Law does not leave him without a remedy or without a way o f  
protecting his interests in the presumption, because Commission Law gives 
him the opportunity to voir dire this panel and to challenge those who it 
believes were improperly influenced by this pretrial publicity and these 
pretrial statements. 

They exercised those rights and in the course o f  voir dire you all clearly and 
affirmatively expressed your commitment to the pres~~mption o f  innocence, 
your understanding o f  the presumption o f  innocence and your commitment 
to perform your duty to apply that presumption o f  innocence and consider 
only evidence in this case throughout these proceedings. 

Secondly, the accused jumps up and down and declares they have been 
denied rights to counsel. They have been denied adequate facilities to 
prepare a defense. Actually. Commission L,ah provides for generous 
counsel rights for the accused. MCO 1, Paragraph 4(c) states that the 
accused i s  entitled to a detailed defense counsel, an individual defense 
counsel o f  his choice and even a civilian defense counsel if he is willing to 
pay for him. And sitting here in this Commission and arguing vigorously 
are all three categories o f  counsel. He has been provided adequate counsel. 
A l l  American-trained practitioners in  the law. He has all three. 

This meets or exceeds any requirements for counsel under international law. 
They complained that he wasn't provided these counsel in a timely manner. 
Commission Law says in MCO I. Paragraph 5(d) that defense counsel be 
detailed to the accused sufficiently in advance oftrial to prepare a defense. 
In this case that detailing occurred nearly a year ago in November '03. And 
since that time, two additional counsel have been added to the defense. 
How does that stack up against the rights that we find in these other sources 
o f  law that the defense continually wants you to look to? Under the 
U. S. Constitution, the right to counsel attaches under the Sixth Amendment 
at the time o f  charging. [n this case, the accused was given counsel long 
before he was charged in July of  '04. Under the Geneva Conventions, 
counsel has to be appointed to defend the accused at least -- and these are 
for prisoner o f  war purposes -- at least hvo weeks before trial under Article 
105 of  the GPW. Two weeks. I t  is clear, gentlemen, that the accused has 
been given the right to counsel in a way that far exceeds what the 
conventions require and meets or exceeds anything the U. S. Constitution or 
U. S. law requires. But again, the defense chooses to disregard Commission 
Law and the rights he has actually had and actually exercised before this 
Commission, and instead looks longingly to various sources o f  international 



law that don't apply to this Commission 

Instead they look to the human rights committee and the UN, applying the 
ICCPR, which made the statement that all persons who are arrested must 
immediately have access to counsel and they said this has been violated in 
this case. 

Gentlemen, this accused was not arrested. It is clear from that statement. 
the context ofthe ICCPR, the normal police investigations and relation 
between a citizen and their own government. This accused was not 
arrested. He was captured on a foreign battlefield. He was interrogated for 
intelligence purposes. The defense claimed that the right to capture -- the 
right to counsel must attach upon capture is not only untrue hut it defies 
common sense. Under the defense approach there would be no such thing 
as a battlefield interrogation. When an enemy combatant is captured, 
soldiers would be required to give rights advisements under tire. We would 
have to deploy defense counsel to the far-tlung regions of the borld with 
full battle armor to protect them in order to fulfill this imaginary right that 
Mr. Dratel has created. 

Thirdly, the defense says that the accused is denied his fundamental right 
because he isn't permitted under Commission Law to be present at all 
sessions. but again, he fails to support the rule, cite the rule or discuss it at 
all. Under Commission Law, the default rule is open sessions with presence 
of the accused. Com~nission Law gives to the Appointing Authority or the 
Presiding Officer the authority to determine that it is necessary to close the 
proceedings for the protection ofthose involved or to protect classified 
national security information, and in some cases the accused may be 
excluded in those circumstances but under no circumstances will the 
accused be unrepresented in court by counsel. 

Please note that these rules make an accommodation there that every slstem 
makes. Every system has to protect classified information in some manner. 
Commission Law has given guidelines for how that is to occur here. It 
contemplates a procedure, an adversarial procedure in which, when this 
issue arises, defense and government counsel will be heard and some 
measures may be taken to minimize the impact of excluding the accused 
from access to classified information, such as unclassified summaries, 
perhaps another way of presenting the evidence, et cetera. 

And also note that the presence of the accused at trial is not an absolute 
right under any system. Under Co~nmission Law, the accused can be 
removed from trial if he is disruptive. That's true in the ICTY, the ICTK. 
federal courts, state court and court-martial. 

The accused can be tried in absentia in many systems if he flees justice after 



arraignment. But even in those circumstances a full and fair trial is 
possible. If you look to Commission Law. which the defense does not want 
to do. the following rights wi l l  be found: The right to counsel, which we 
have already discussed, both detailed and civilian counsel. 'The right to get 
a copy o f  the charges in his language. Access to evidence that the 
prosecution intends to present in trial. Access to evidence and documents 
and witnesses that they intend to present at trial. Access to exculpatory 
evidence and use o f  it. The right to obtain witnesses as evidence. The right 
to present evidence at trial. The right to cross-examine witnesses. The right 
to argue facts and law. The presumption o f  innocence and the prosecution 
has the burden to prove beyond a reasonable doubt on each element. The 
right to remain silent without an adverse inference. The right to an open 
trial except for closure as necessary. The right to be present except in 
specific circumstances. Protection against double jeopardy. The right to a 
review process et cetera, et cetera, et cetera. 

Instead, he looks to the Korean rules for Korean military commissions 
which were never used and doesn't explain to us why or how those might be 
relevant here. But even if they were, they don't appear to have read them, 
because Rule 1 o f  those rules says that these rules shall govern all military 
commissions o f  the UN command conducting trials o f  prisoners o f  war. 
That is, those entitled to the protections o f  the Geneva Conventions charged 
with post capture offenses. This guy i s  charged with precapture war crimes. 
So even those rules that they cite to and put in your appendix don't even 
apply to this case had they been read. 

As to the structure and composition o f  the Military Commission, the 
defense says it is invalid because i t  doesn't follow any existing military, 
civilian or international model. Again, that is not the relevant question. 
Doesn't have to. The question is: Does it fulfill the President's mandate for 
a full and fair trial? Commission rules clearly permit that. However, the 
Commission is based on existing models. I'm not going to go through a 
historic survey, but if you did, you would find that i t  is quite typical to have 
three to five panel members, all functioning as judges and fact finders. You 
find that in  the thousands o f  commissions conducted by the (I. S. military in 
the Far East and European theater after World War 11. It was true o f  the 
international military tribunal at Nuremberg. And you also find many 
similarities between this system and the court-martial system that are 
apparent to you as experienced military officers and I don't need to go into. 

As for any suggestion that the Military Com~nission i s  not capable o f  
performing its adjudicative function because i t  doesn't consist o f  three 
lawyers, 1 think the high level exchanges that we have had these last couple 
o f  days should dispel any notion that the law o f  war is beyond the ken o f  lay 
jurists. In  fact, what is the purpose ofthe law o f  war? Its purpose is to be 
applied by military commanders and line officers in the field. That is where 



it has its principle application. That is who is expected, on a routine basis, 
to understand and apply the law o f  war. Infantrymen. Military intelligence 
officers. Combat pilots are supposed to understand and apply it. That's its 
primary field o f  application. You don't need law professors in the backseat 
o f  the cockpit to help make decisions in combat. You don't need law 
professors in the TOC, because the law o f  war can be read and understood 
as proceedings in this Commission has already made quite clear up to this 
point. 

I want to turn briefly then to the last motion here, D 18 concerning lack o f  
legislative authority or military commission. I t  is refreshing to hear the 
defense counsel finally acknowledge Exparte Quirin, In re Yamushila, and 
.lohmon v. Eisentrager. 

It is refreshing that they wi l l  finally mention -- why didn't they mention any 
o f  those precedents in their brief? And they didn't. Go back and look. 
They didn't mention any of them in their brief because they are and have 
been in full retreat from those precedents. which remain good law. 

And the reason they have not mentioned them and didn't mention them in 
their brief is because the exact same arguments they make on this point, that 
the President's military order is not well founded in American law, those 
same arguments were advanced in Exparte Quirin and rejected by the U.S. 
Supreme Court. That's why the defense fails to argue Quirin. That's why 
they don't mention it. 

This question cornes down to two simple questions: Has Congress 
authorized the President to establish military commissions to try war 
crimes'? The answer i s  clearly yes in both the Uniform Code and in the 
A~rrhorizarion jbr Use ofMi1ilary Force. And you don't need to speculate 
because the President identifies the authority for his order right at the outset 
o f  the order itself. 

The second question is: Are the Supreme Court precedents upholding the 
use o f  military commissions in World War 11 still good law? Do they apply 
to support this President's Military Order o f  November 13, 200l? The 
answer i s  yes. Those precedents remain good law. Yes, they support the 
President's Military Order. 

As fo; Quirin, what you didn't hear Mr. Dratel say in  the argument here 
today i s  that case was overruled. Because it never has been overruled. In  
fact. it has been cited approvingly by the Supreme Court continuously since 
it was decided. I t  is cited in Yavrashila. I t  is cited in Eisentrager. I t  is  
cited in Madsen v. Kinsella. I t  is cited in cases through the 60s. '70s. '80s 
and '90s and it is cited in Hamdi 11. Rumsfeld where the Supreme Court 
says --and contrary to what Mr. Dratel says, they weren't talking about 



Article 5 tribunals because Quivin had nothing to do with Article 5 
tribunals. The Supreme Court cited to Quirin because they meant what they 
said. The capture and detention o f  lawful combatants and the capture, 
detention and trial o f  the unlawful combatants by universal agreement and 
practicc are important incidents o f  war, citing to Qulrin. 

Commandemrefer red  this morning to the legislative history behind 
Article 21 ofthe UCMJ. When Article 21 was enacted nearly ten years 
after Quirin was originally decided, both the House and Senate committee 
reports accompanying that legislation cited to Qurvin and said, We are 
adopting Article 21 on the basis and understanding of Quirin with the 
expectation that Article 21 would apply in the UCMJ era. that is, today, and 
prospectively on the basis o f  U. S. v. Quirirl. Congress clearly intended for 
Qrririn to have continuing validity and vitality. 

So has Congress authorized this Commission? O f  course the) have. Article 
21 and Article 36 clearly do so. The commissions are mentioned in five 
other articles o f  the UCMJ which have been referred to here. A survey o f  
the U. S. Code and many different Titles show this Commission that 
Congress has had a long-standing and continuing intention that 
cornmissions wil l  be part o f  American military law. 

For example, the Administrative Procedures Act, mentioned by the defense 
the other day, clearly states in Section 5 5  1 that courts-martial and military 
cotnmissions are not agencies for purposes ofthe Administrative 
Procedures Act. They are not within the scope o f  the Act. That was in 
1966. In 1975, in defining what an offense meant under Title I 8  for 
purposes o f  pretrial confinement. Congress again made note that those 
offenses would not include any offense triable by military commission, and 
then most recently in the Military Extra-territorial Jurisdiction Act enacted 
in 2000 -- it is a very brief law -- i t  extends federal court jurisdiction over 
civilians accompanying the force overseas. 

The second paragraph, or Paragraph C o f  the MEJA states in language that 
tracks Article 21 aln~ost exactly, that nothing in this Act wi l l  deprive 
military commissions of the jurisdiction. Congress, even as recently as 
2000 had in  mind the use o f  military commissions in context o f  trying 
criminals in violation ofthe law o f  war. 

One final point about Article 2 1 and then I arn done. The defense says 
Article 21 i s  not a statutory basis. Article 21 o f  the UCMJ. It i s  not a 
statutory basis for military commissions. 

How did it get to that? They say all it does, if you read it, i s  preserve the 
jurisdiction o f  military commissions and that Congress wil l  have to --and 
fully anticipated having to -- enact special legislation subsequent to Article 



21 to authorize commissions in a given context. That i s  their interpretation 
o f  Article 2 I. 

Sounds plausible, right? Perhaps, but it was re.jected specifically, Ex parre 
Quirin. Quirin rejected that interpretation o f  Article 21 and said that Article 
21's precursor in the articles ofwar, which read exactly the same as Article 
21, constitutes sanction and approval for the use o f  military con~missions. 

Gentlemen, what you have i s  clear authority from the President, the 
Supreme Court and Congress for the use o f  this Military Commission. 
When all three coordinate branches under our Constitution say a practice i s  
well-founded in law, you can be fairly certain that it wil l  withstand any such 
analysis or attack as the defense lhas attempted to mount against i t  here 
today. That i s  the case with respect to the legal authority or legal basis for 
the presence o f  military authority. Thank you. 

PO: Mr. Dratel. 

DC (Mr. Dratel): Thank you. The notion that the Commission Law affords the rights 
greater or equal to that which Mr. Hicks could receive in other systems i s  an 
affront to the United States Constitution and the UCMJ. I could take a vote 
with utter confidence in this room that not a single hand would be raised. 
even at the prosecution table, that ifthey were held for two and a halfyears 
not on the battlefield but here at Guantanamo Ray without a lawyer. 
interrogated over and over again under conditions designed to and capable 
o f  breaking anyone, starting in  Afghanistan and through here -- two and a 
half years -- but that i s  what they would get under the UCMJ and the 
Fourth. Fifth and Sixth Amendments to the Constitution. That i s  a joke. I t  
is  laughable. I t  i s  an affront to the Constitution and the UCMJ and all of  the 
values o f  this country. 

To hear it i s  astounding. And they full well know that we are not talking 
about battletield interrogations. They full well know we are not talking 
about a battlefield capture. The government -- and it said in its papers -- 
full well knows --they have said this in their papers in Washington -- filll 
well knows Mr. Hicks was not even captured b) the United States. He was 
sold; he was turned over by the northern alliance. They haven't the faintest 
idea how he was apprehended. That i s  a shell game and a sleight o f  hand. 
We are talking about someone who i s  in detention for two and a half years 
without a single right being afforded him. He would have to go to the 
Supreme Court to get his rights. 

Harndi. That quote from Hamdi -- of  Quirin. That establishes the validity 
o f  this Commission? That trying enemy combata~its i s  an incident o f  war? 
That says you can try him under whatever rules you want? No rules at all? 
Rules that violate the Constitution? Rules that violate the UCMJ? Rules 



that violate the rules of the Commission itself? 

And I don't understand the notion o f  everything he talked about but 
Commission Law, I mentioned. 1 didn't go into detail because it i s  in our 
papers and you have heard i t  all already and we have been here a long time. 
But I wi l l  say it again. Evidentiary rules and lack thereof. Hearsa). 
Coerced evidence. Lack o f  access to evidence. Where i s  our access to the 
detainees? Where is our access to the people who were let go who have 
exculpatory information about Mr. Hicks who are now beyond our control. 
beyond our capacity to get here? Do you think they are coming bock. 
people who were released here? Do you think they are coming back to 
testify ihr Mr. Hicks, that there is achance in the world that we can get 
them here? This is fair, three years later? This is what we get in a court in 
the United States. This is what they get under the UCMJ. How many 
people here want that for themselves? 

You know. presumption o f  innocence. We lost panel members because o f  
that. We are at three instead o f  five. We would have at least an alternate if 
the atmosphere had not been poisoned by those statements by those in 
charge. And now, we have suffered for it. Mr. Hicks has suffered. Not the 
prosecution because they have poisoned the well -- and we lost Lieutenant 
~olonel- But that's what he'd get in the civilian sector. right? You 
would iust have a jury of eleven. You won't go for a twelfth one who i s  
unbiased. You just knock it down until it was real easy to convict. 

Just one more thing 1 want to say. This is not some kid going to a dance. 
This a guy on trial for his life. That shows how they do not get it. They do 
not understand what we are here for. For a full and fair hearing. Not to 
compare this to a 12-year-old. 1 know you understand that and 1 submit that 
for all the reasons in the paper and we have stuff in there on Quirin and 
Yamashita. I t  is in the attachments to our briefs. Quite clear on that. I 
submit, for all those reasons, that these charges need to be dismissed. 
Thank you. 

PO: First o f  all, is each side going put findings in on eight, eighteen, twenty-one, 
and twenty-two? 

DC (Mr. Dratel): We do not intend to, sir. 

P ( I , ~ c ~ I  ~ o .  sir. 

PO: We are going to go into recess shortl). I didn't say we are in recess. We are 
going to go into recess shortly for about ten minutes and the counsel are 
going to come up and see the court reporter and they are going te l l  her 
where she call find the spelling for the names you all have been citing. 
Perhaps next time we do this you all give her the names ahead o f  time. 



Okay. Court is in recess until -- what the heck -- makc it 1600. 

The C'ommi.s.sion Hearing recessed at 1543. 2 Novernber 2004 

The Comnlivion Hearing was called lo order trt 1601, 2 November 2004 

PO: Please be seated 

The Commission will cotne to order. Let the record reflect that all parties 
present when the Commission recessed are once again present. If [ didn't 
say so. I should have. We will give a decision on eight. 18, 21, and 22 in 
due course. Okay. So now we are up to five and ten, right'? 

ADC (Maj Mori): Yes, sir. And I am going to start with D 10, sir 

Sir, very briefly, addressing this motion by the defense is that the 
Appointing Authority doesn't have the power to appoint the military 
Commission and 1 am going to quote from Attorney General James Speed 
as well. Not as authoritarian, but just I think he encapsulates the precise 
issue. The commander of an army in time of war has the same power to 
organize military tribunals and execute their judgments he has to send 
squadrons in the field and to fight battles. His authority in each case is from 
the laws and usages of war. 

That is because the military commission is an exercise of military 
jurisdiction to be exercised by military commanders, not civiliatis. And 
Eirnla.shita addressed this specifically and if you look at Yamu~shita it has a 
heading, the authority to create a commission and it talks about, such a 
commission may be appointed by any field commander or any commander 
competent to appoint a general court-martial. as in that case it was General 
Stire. That is who has the power, not a DOD civilian employee. We 
explained in our paper as well, analogizing the power to appoint a general 
court-martial under our system today. Mr. Altenberg does not have the -- 
does not command a unit to wage war. He is not a combatant commander. 
He is not a commander who could exercise general court-martial convening 
power. He lacks the power to convene and appoint this Commission. 

AP (LTC- Sir, this motion should be denied purely as a factual matter. It is 
incorrect to say that Mr. Altenberg doesn't have the power to convene this 
Commission. The power to convene the Commission is set forth in orders 
and regulation that form part of Commission Law. It is directly delegated 
to him by the Secretary of Defense acting on the order of the President's 
military order. 

In defining the office of the Appointing Authority and defining the powers 
of that office, the Secretary in MCO 1 and in the Departmental Directive 



5 105-70, the Secretary expressly relies on I0  USC. Section 1 13(d) and 
Sections 13 1 (B)(S)(b) as statutory authority for the delegation to the 
Appointing Authority and for creating the office o f  Appointing Authority. 
I I 3  i s  cited in our brief. The relevant provision i s  that unless specifically 
prohibited by law, the Secretary may perform any o f  its functions or 
exercise any o f  its powers through or with the aid o f  such persons or 
organizations o f  the Department o f  Defense as he may designate. The 
defense has failed to cite any law that prohibits the Secretary o f  Defense 
from making this delegation and delegating this power to the Appointing 
Authority. 

We are happy that the defense once again recognizes and embraces the 
opinions ofthe attorney general. However, that opinion has no bearing 
here. What does the defense cite in their briefto deny this lawful power o f  
the Appointing Authority? They cite Article 22, UCMJ. which defines who 
is authorized to convene a general court-martial. But military commissions 
are not courts-martial and they are not bound by those rules. I t  i s  clear from 
the structure o f  the UCMJ that courts-martial are sub.ject to extensive 
regulation by Congress, but military commissions are not. 

Congress gave the President flexibility to establish rules and adapt the 
military commissions to circumstances and call them forth as it says in 
Madyen v. Kinsella. 

Secondly. the defense offers Mr. Winthrop's 19th century treatise on 
military law and precedents to show that Mr. Rumsfeld could not make the 
delegation that he did the Appointing Authority here but again, that treatice 
only collects and reviews practice up to 1896 and does not in any way bind 
the President or the Secretary o f  Defense under conditions of' modern war 
under the 1947 Defense Reorganization Act and Amendments thereto and 
under Title I 0  in the present circumstances. 

The defense offers In re Yomushitrr for the proposition that military 
commissions have jurisdiction over war crimes only when the commission 
is created by appropriate military command. That i s  what their brief says. 
But o f  course, gentlemen, Ycrmushira, if you read that. it doesn't say any 
such thing. Doesn't say only when appointed by military com~liand. The 
Court was asked to decide whether General Stire, as commander o f  U. S. 
Forces Western Pacific, had authority to appoint a military cornmission. 
That was questioned in that case and the Court said yes, he does. But the 
Court did not address, they were not asked to address whether other types of 
authorities appointed by the Secretary or the President would have the 
authority to appoint military commissions. 

Most on point and finally. Mudstzri v. Kinsellu i s  instructive here. In that 
case. the Supreme Court upheld the trial by military commission o f  a 



military dependent in occupied Germany in 1952. In that case. the 
commission was appointed, not by military commander as the defense says 
i s  essential under military law, but was appointed by the Department of 
State civilian governor o f  occupied Germany at the time. The Fourth 
Circuit in the case of ' I ad~en  which reviewed the case on its way to the 
Supreme Court noted, "We think it entirely immaterial that the President. at 
the time ofthe trial o f  appellant, was carrying on military government in the 
occupied zone o f  Germany through the State Department instead of through 
the Army and was using civilians instead o f  Army personnel as judges on 
the courts". 

I t  was for the President, as commander in chief, to use such governmental 
department or agency as he thought proper in governing the conquered 
territory. Similarly here, i t  was up to the President to decide who would 
appoint these Commissions. He had lawful authority to delegate the matter 
to the Secretary of Defense as he did in tlie presence o f  military order and in 
the presence o f  military order he specifically contemplates the kind o f  
delegation that occurred here, because in the President's military order, the 
President cites I0  USC, Section I 13(d). tlie very authority that the Secretary 
relied on in appointing Mr. Altenberg. 

Gentlemen, on the basis of all these authorities, i t  i s  clear that the 
Appointing Authority does not have to be a military commander. The 
UCMJ doesn't require it. Congress doesn't require it anywhere. In fact, 
Congress empowers the Secretary in view o f  the awesome responsibilities 
and broad responsibilities o f  the Secretary o f  Defense to create oftices such 
as these for this purpose. Madsen v K~ntella in 1952, the Supreme Court 
reviewed a case where the civilian appointed military commission and 
found no objection on that basis. Thank you. 

ADC (Maj Mori): Brief response, sir. Madsen v. Kinsella i s  totally irrelevant. I t  is  talking 
about an occupied commission, military commission based on the powers of 
occupancy. This i s  a war court military commission based on violations o f  
the law o f  war. No authority for my position? I guess the Supreme Court 
decision Yamashita. that sounds like authority for me. Read it. I t  spells it 
out. It goes through and it identifies who has the power to appoint a 
military commission and why. And it explains the rationale. that it i s  an 
exercise o f  military jurisdiction. I t  i s  a military -- i t  derives lkom the same 
ability for acommander, a military commander to send his troops into battle 
and it comes from that same authority. Our soldiers, sailors and Marines 
aren't led into combat by civilians. They are led by military commanders in 
the field o f  battle and in that field o f  battle that military commander can 
exercise as part o f  his war fighting powers inherent under the law o f  war i s  
to also utilize military commissions. Not for some civilian sitting in DC to 
be appointed and deprive the military ofthe precedent on how it has been 
done. 



The government doesn't say, look, there was a military comnlission that 
tried these law o f  war violations. you know, in Japan or in Germany. Just 
like this. The absence o f  i t  they try to use in support. Again, read 
Yama.shira. I t  is based on sanctioned -- their creation by military command 
and confornling to established American precedent. When the precedent i s  
on the defense side. that's when they didn't address this issue. 

This is how we have done military commissions. It has always been 
appointed by the military commander o f  that area in zone, theater o f  war. 
Would it have been difficult for the CENTCOM comma~tder or the forward 
commander to appoint military commissions to deal with law of war 
violations within that theater o f  war? It would have been simple, but that 
wasn't the purpose o f  these Commissions, to deal with law o f  war violations 
in the theater o f  operations. 

I t  was to try to set up a system so far removed from the actual theater o f  
operations and to remove it from under the power o f  the actual military 
commander under CENTCOM and move it to somewhere else to achieve a 
different purpose and this is not part o f  CENTCOM's battle fighting powers 
being employed. 

PO: Either side going to put in findings on ten? 

P ( L ~ C ~ I  NO, sir. 

ADC (Maj Mori): No, sir. 

PO: Five? 

ADC (Maj Mori): Yes, sir. Members, D 5 piggybacks right on with the Appointing 
Authority's lack o f  power. It deals with the location and where a military 
commission can sit. Where can they sit? We look at precedent. We look at 
where they have sat. We talk about Yamashita. We talk about Qu~rm. We 
talk about Eisentruger. And they all sat in the theater o f  operations in the 
sarrle area where the conduct occurred, under the same military command. 
Eiseiifrger occurred in China. The commission occurred there. Qziiriil 
occurred on the east coast under the east coast command. fimlashita in 
Japan. Exercise o f  military jurisdiction within the theater o f  war. It is not a 
court o f  convenience because it is attached to, it is part o f  our war fighting 
powers and options. 

To fight and to try is connected. It is  not a court of convenience that can be 
done and picked and chosen wherever to put it that makes i t  most 
convenient. Because when that happens it stops becoming a court that i s  
being utilized as part o f  the war fighting powers. The connection to the 



theater o f  war i s  essential for this Commission to have jurisdiction to hear 
violations within that theater. Thank you. 

AP (CDR. Let's start by looking at the statutes. Article 21 ofthe UCMJ says 
nothing about where a commission has to be conducted. Article 36 o f  the 
UCMJ gives the President the latitude for pretrial, trial and post-trial 
procedures which he has already determined he will not and it is not too 
practical to apply the rules o f  a federal district court. Nothing there says it 
has to occur in the theater ofwar. Where do we look first'? Comnlission 
Law. Commission Law says this is a call for the Appointing Authority. 
You are to hold each session at such time and place as may be directed by 
the Appointing Authority. MCO Number 1 .  Has the Appointing Authority 
spoken? Yes. In  his October 5,2004 memorandum he stated all sessions of 
the Commission shall be conducted at Guantanamo Bay. Let's look at the 
international comniunity. I s  i t  customary that you have got to do it in a 
theater of war? 

Well, you have got the Yugoslavia war tribunals, ICTY. They meet in the 
Hague. They don't meet in  Kosovo. They meet in the Hague. You have 
got the Rwanda international criminal tribunals. Do they meet in Rwanda? 
No, they are usually over in Tanzania. So if the defense's lead-in, which if 
you read there, their motion i s  Winthrop, those guys must not have that 
book or they are consciously disregarding it. One or the other. but they are 
not following the passage from Winthrop. 

Now, practical common sense. Afghanistan i s  still a hot area. We have 
troops there. I t  i s  dangerous. You have to be concerned for the 
Commission members, the counsel, the accused, the participants and 
everyone else involved in this Commission process. Article 19 o f  the 
Geneva Convention binding? No, but what does it say? Prisoners o f  war 
shall be evacuated as soon as possible after their capture to camps situated 
in an area far enough from the combat zone for them to be out o f  danger. In 
this case we would argue it i s  almost an obligation to get them further away 
from the theater ofwar, assuming that they have properly defined the 
theater o f  war. The conflict i s  with al Qaida. The conflict and the theater o f  
war i s  in Afghanistan, Yemen, Spain, United States. you sit in danger here 
today at Guantanamo Bay. Your theater o f  war i s  the world. 

Now, Winthrop in 1896, he didn't envision that when he wrote his book. 
Plane wasn't around then. Automobiles were not around then. We can not 
blame Winthrop for not envisioning that someone would have global reach 
in an armed conflict so easily as it i s  today. 

Now, the defense, they lead with Winthrop in their motion and they gave 
you -- they attached a page to their motion saying how Winthrop opined 
back in 1896, Let's do it theater o f  war. Blowing the dust o f f  Winthrop, got 



out the book, turned the page. They gave you page 836. I'm going to give 
you page 837 now, because if you go on and you read Winthrop, he says we 
got to go further than that and it i s  not so binding on us because on page 
837. he talks about an exception. 

Well, you know, it i s  there but in actual existence it hasn't always been 
strictly regarded in our practice. And then he gives you an instance where 
the theater o f  war was Panama and they moved him to San Francisco for 
trial. So if you turn the page you get a little more enlightenment on that. 
The other thing to realize when you are reading the passage from Winthrop 
and when you look at Quirin and what they were addressing, we got to go 
back a little historically to a case called Milligun, Civil War time. That's 
what they were addressing because, you see, in the Milligan case, the 
government lost. They weren't able to use a military commission to get at 
MiNigaan. 1i4illigun, for context, was a U. S. citizen sitting in Indiana during 
the Civil War and he gets arrested and they tried to take him to a 
commission. And they said, if you are a United States citizen, if you are in 
a state in the United States not invaded. not engaged in rebellion in which 
federal courts are open and the citizens neither are resident o f  a rebellious 
state nor a prisoner o f  war, can't take him to a military commission. 

That's what Winthrop was worried about when he was writing in 1896. 
Quirin put it in perspective. What were they arguing. why did they talk 
about the theater o f  war? If you look at the Quirin case, they lay out the 
defense counsel arguments right at the start o f  the opinion. What i s  the 
defense saying i s  the problem here'? That the acts alleged to have been 
committed by the petitioners in violation o f  the Article were not in the zone 
o f  military operations and that would preclude the jurisdiction o f  a military 
commission. 

The weren't complaining about place o f  trial. They were saying we didn't 
commit an offense in a zone o f  military operations; we committed an 
offense in the Continental United States, you have got a federal district 
court, you have got to haul us into federal district court. Not that you have 
to hold a commission in the theater o f  operations. They are saying a federal 
court is available. Not reallq a war theater. You got to yank me into federal 
district court. Apples and oranges. That's not what they were getting at in 
those opinions. 

Finally, even with all those arguments. ifthey are right, the remedy i s  not to 
dismiss the charges. The biggest problem we have got i s  my sea bag doesn't 
have winter clothes. because we would have to go to Afghanistan. I t  i s  a 
venue issue. The remedy for them, if we are required to be in the theater o f  
operation i s  to go to the theater o f  operation, not dismiss the charges. That's 
almost laughable and for the reasons I have said cited, this motion should be 
denied. 



I 
2 ADC (Maj Mori): We should go to Afghanistan. If I'm in the theater ofoperations as I sit 
3 here in Guantanamo in danger, I should be getting my combat pay first o f  
4 all. Wherever I am in this world, if it i s  now the zone of operations I should 
5 get my combat pay. We call either do it right or we can just ignore how it 
6 has been done before in the rules because it i s  inconvenient. It would be 
7 inconvenient to make a ruling that would stop this proceeding in its tracks. 
8 It would be inconvenient for the government, might be inconvenient for all 
9 the participants that put time and effort in it. But that is sometimes what 

10 judicial bodies do because that i s  what i s  right. The government argues, 
I I look at Commission Law for precedent. Commission L.aw was created 60 
12 years ago, a little bit less, and the last time we have done military 
13 commissions. 
14 
I 5  So you have to look at the ancient precedent because that's all there i s  in 
16 military commissions. You look at Winthrop, and yes. Winthrop has one 
17 example where the offense was committed on the high seas, on a ship. 
18 Read Yui17ashita. Look at who ordered -- the President actually ordered the 
I 0 commission directly in Quirin himself. Yumarhita, you had the military 
20 commatider down to the chain o f  command as being delegated but it is  
2 1 always being delegated to a military commander who has the power to 
22 appoint a general court-martial or i s  the theater combatant commander. 
23 Look at Eisentragcr. It i s  the same thing. There i s  no convenience excuse 
24 or difficulty excuse from doing it right. 
25 
26 The government's smoke and mirrors say look at the ICTY, ICTR. Wait a 
27 minute. those aren't tribunals established under the law o f  war as part o f  the 
28 law o f  war powers. That i s  the theory that we are doing this, rights? The 
29 President's order. That's a war court. As a specific jurisdiction o f  defense, 
30 a specific area in which it can sit, and who it can try. The ICTY and ICTR 
3 1 are not war courts. I s  the location that day dangerous'? You know, we have 
32 an obligation. I ' l l  agree with the government and thank them for saying that 
33 David Hicks i s  entitled to the protections o f  POW status. Can we stipulate 
34 to that? Because if we can, I'm fine with doing that because that i s  what 
3 5 they argued, right? They protected him and should move him. Well, i f they 
36 want to give their protections to the POW we can do that. And 1 would 
37 accept the ruling from the court with the government's concession that he is 
3 8 entitled to protections o f  POW. We don't object. 
39 
40 How many courts-martial were done in Vietnam? Thousands? I can't think 
4 1 o f  a more dangerous area. Just because there i s  hazard, that is part o f  -- 
42 incident to being in the theater o f  operation and conducting a war and 
43 utilizing a jurisdiction to hold people accountable for violations. That i s  
44 how it's done. And the government argues again the lack o f  support and 
45 precedent for their position i s  support for doing it a different way and I say 
46 look at how i t  has been done in the past by the military, by all the Supreme 



Court cases that they say relies and shows and proves we can do this all the 
Supreme Court cases say i s  to support the fact that it was done properly 
when it i s  convened by military commanders who can appoint general 
court-martial. 

That's the rules, that's our precede~it which we base these military 
commissions on. I'm sorry that it i s  old. Thank you. 

AP ( C D R ~  Sir, we don't intend to submit essential findings, however we would 
want to give you both pages o f  Winthrop. I have had that previously 
marked as a review exhibit with the court reporter. 

AP (LTC- Sir, we will probably submit findings o f  facts, sir. 

PO: You will? 

ADC (Maj Mori): Yes. sir, 

PO: C o m m a n d e m a s  a matter o f  law, i s  the President authorized to convene 
the Military Commissioti? 

AP ( C D R  Yes. sir, he is, as Commander-in-Chief 

PO: Thank you. Major Mori, i s  the President authorized to convene the Military 
Commission? 

ADC (Maj Mori): Yes, sir. 

PO: Thank you. 

C M  ( C o l  I s  the President given the authority to delegate that down in your 
opinion'? 

ADC (Maj Mori): He could delegate it, yes, sir. as he has done in past cases. As we see, 
he can, exercising his commander-in-chief function through orders to the 
military and he could delegate that down to a commander or the authority to 
exercise general court-martial convening power or as a theater commander. 
which usually nowadays is typically one and the same. And the interesting 
thing i s  -- 

CM (Col- The interesting thing i s  you keep using court-martials and this i s  not a 
court-martial. 

ADC (Maj Mori): Well, that's right. But the Supreme Court i s  the one who is empowered 
to use -- reniember, a court-martial i s  an exercise o f  military jurisdiction as 
well, sir. And in this exercise o f  military jurisdiction, it i s  still the military 



that does it. The military. And it comes from our inherent -- the military 
commander's right to fight the fight and to exercise military jurisdiction. a 
military commander who can exercise general court-martial jurisdiction, has 
the same power to exercise military commission jurisdiction under the 
Supreme Court cases. 

They couldn't just pick anybody. They couldn't just be -- we are very 
particular in the military. You can't just have your XO convene. Who i s  
designated special court-martial convening authority or general 
court-martial convening authority'? It is given -- it is something that is 
regarded in Article 22 o f  the UCMJ, if I'm quoting it right. designates who 
can convene general courts-martial. The President, Secretary o f  Defense. 
Secretaries o f  difkrent services, commanding officers and certain specially 
designated. But they can only delegate it to a commanding officer who i s  a 
commissioned officer. That is a restriction within the Uniform Code o f  
Military Justice for general court-martial, sir. 

PO: Okay. If either party said findings are going to be attached, the 
Commission won't rule prior to receipt o f  those findings and opposing 
findings under the established times. If findings are not to be attached, the 
Coinmission wi l l  issue a ruling in due course. Anything further before we 
break until, did we say 1300 tomorrow? 

PO: C o l o n e l d i d  we say 1300? 

P ( ~ t ~ o l  Yes, sir 

PO: Anything further from either side? 

P ( L ~ C ~ I  NO, sir. 

DC (Mr. Dratel): No, sir. 

PO: The Commission is in recess 

The (:ommission Hfzarii~g recessvd ar 1628, 2 November 2004 



The Com~ni,s.vion Hearing was called to ortkcr nt 1400. 3 November 2001. 

PO: The Commission wi l l  come to order. 

P ( ~ t ~ o l  Sir, s e r g e a n t i s  back on the record as court reporter. 

PO: Al l  parties present when the Commission recessed are once again present 
except for Colonel-and C o m m a n d e m  

Okay. First, when the Commission uses the term "prior to authentication" 
in connection with the time at which a ruling wil l  be issued in writing, the 
term refers to authentication ofthe record o f  trial --you don't have to write 
so fast because you wi l l  get this -- you can go see ~r.-or you can 
write it down i f  you want to. The term refers to authentication o f  the record 
oftr ial under the provisions o f  MCO bH(1). 

Authentication ofthe oonions ofthe record o f  trial for ourooses of  . . 
pru\ idilig the trrlnccripr to counlcl is not ~ticluded ill tlic tCrlii "prior 10 

authcnticatiun". In othcr n o r d ~ .  i i ~ t . r ~ c a n t m l i n i \ h s \  this iliilig UP 
today or tomorrow and you all want to see what happened and 1 authenticate 
that portion, that is not authentication o f  the record o f  trial. In terms o f  
what we say about giving rulings. 

I've considered the defense request that I certify an interlocutory question to 
the Appointing Authority concerning the correctness o f  the Co~nmissions 
ruling on D 37. 1 decline to do so. Prior to the start ofthis session we had 
an MCI 8-5 meeting. present which were government counsel, defense 
counsel. and myself. We discussed various things in that meeting we're 
going to be going over some o f  those things right now. Major Mori, do you 
have something to address the Commission? 

ADC (Maj Mori): Yes. sir. May I approach, sir? 

PO: Do you have a stip o f  fact? 

ADC (Maj Mori): Yes, sir, I have a copy for each inember, sir. 

PO: Before you say anything, let me cover this with your client. Do you have a 
copy o f  it there? 

ADC (Maj Mori): Yes, sir. 

PO: Mr. Hicks, do you have a copy o f  what has been marked as RE 72, a 
stipulation o f  fact at your desk? 

ACC: 1 don't have a copy, sir, but I've seen it. I do now, sir. 



PO: Okay. Be seated, Major Mori. And you can be seated too, Mr. Hicks. In 
our system we don't have you stand. Okay. I s  that -- did you sign this 
above your signature block? 

ACC: Yes, I did, sir. 

PO: What a stipulation o f  fact is, it's an agreement between the prosecution and 
your counsel only with your express consent that the content5 ofthis 
document are true. That's all this is. If this is admitted. then it becomes 
binding on both sides --the stuff in here is a fact. Do you understand that? 

ACC: Yes. Yes. sir 

PO: You discussed this with your counsel before you signed it? 

ACC: Yes. I did. 

PO: Do you consent to this'? 

ACC: I do. sir. 

PO: The court receives RE 72 as a stipulation o f  fact. Now, Major Mori. do you 
want to say anything else? 

ADC (Maj Mori): Yes, sir, address the Commission that yesterday in reference to Article 
5 tribunal and one was done for Mr. Hicks in response to your question, sir, 
we want to provide this so that you could see when the CSRT was 
accomplished on what date. 

PO: Is that satisfactory? 

Apparently so. 

The Commission has carefully considering D 1 1 the defense motion to 
dismiss Charge I. The Commission has deferred ruling on the motion. 

The Commission has carefully considered D 9, the defense motion to strike 
those portions o f  Charge I relating to destruction o f  property by an 
unprivileged belligerent. The Commission has deferred ruling on this 
motion. 

The Commission has carefully considered D 17, defense motion to exclude 
from the charges against Mr. Hicks all events occurring prior to 7 October 
2001. 'The Commission has deferred ruling on this motion. 



The Co~nmission has carefully considered D 3. the motion to dismiss all 
charges because the armed conflict in Afghanistan has ended. The 
Commission has deferred ruling on this motion. 

The Commission has carefully considered D 4. the defense motion to 
dismiss all charges against Mr. Hicks for improper pretrial detention. The 
Commission has deferred ruling on this motion. 

The Commission has carefully considered D 7, the defense motion to 
dismiss for denial of right to a speedy trial. The Commission has deferred 
ruling on this motion. 

The Commission has carefully considered D 19, the defense  notion to 
dismiss due to equal protection violations. The Commission has deferred 
ruling on this motion. 

The Commission has carefully considered D 8, the defense motiotl to 
dismiss for denial of various fundamental rights in the criminal proceeding. 
The Commission has deferred ruling on this motion. 

The Commission has carefully considered D 18, the defense motiotl to 
dismiss because the President did not have authority to create a military 
Commission. The Commissio~i has deferred ruling on this motion. 

The Commission has carefully considered D 2 1, the defense motion to 
dismiss because the system instituted under the Military Commission Order 
will not provide a full and fair trial. The Commission has deferred ruling on 
this motion. 

The Commission has carefully considered D 22. the defense motion to 
replace all current members ofthe Commission with legal professionals. 
The Commission has deferred ruling on this motion. 

I have received D 39, a defense request for delay in the trial of this case on 
the merits until 15 March 2005, which is marked as RE 71. The 
prosecution objects to this delay. but in the interest of a full and fair trial 
I've granted the delay. 

Mr. Dratel, D 6. a request for a bill of particulars is being withdrawn at this 
time with leave to reinstate it if the discovery under the discovery order I 
sign today is not sufficient; is that correct? 

DC (Mr. Dratel): That is correct, sir. 

PO: Is that your view? 



P ( ~ t ~ o l  Yes, sir 

PO: Thank you. The discovery order has been given both sides atid is RE 73. 
Go on. 

DC (Mr. Dratel): Did you cover D 20? 1 did not hear D 20, which would have been right 
after D 9, in terms o f  the order o f  argument. 

PO: I intentionally did not say anything about D 20. 

D 20 i s  still before the Commission. Al l  o f  these are still before the 
Commission. 

Okay. Absent anything further from counsel the Comtnission does not 
intend lo  hold any further sessions in this case during this trial term. 
Counsel for both sides agreed in that MCI 8-5 meeting that there may be a 
need for an evidentiary motion session in mid-January. That i s  not a firm 
trial date; i s  that correct. trial? 

P ( ~ t ~ o l -  Yes, sir. 

DC (Mr. Dratel): Yes, sir 

PO: Okay. Anything further before the Commission goes into recess? 

P ( L ~ C ~ I  No, sir. 

DC (Mr. Dratel): Nothing from the defense, Your Honor. 

PO: Commission i s  in recess. 

The Commission Hearing recessed a/ 1409. 3 November 2004 
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THE WHITE HOUSE 
@1-'flt!: C C  Tpr 

PC ,. -.;,-. , ,'!. ,..!- 
4-c:. : FE!ISE 

TO THE SECRETARY OF DEFENSE: 

Based on the infomation available to me from all somcs, including the famnl m u y  
horn the Dcparbnert of Defense Criminal Investigation Tark Force dated June 24,2003 
and forward4 to me by the Deputy Secreary of Defcnrc by 1eUw datod July 1,2003; 

Pursuant to the Milimy Orda of Nwcmkr 13,2001 oa "Datention, Treatment, end 
Trial of Catsin Na-Citizms in the War Against Terrorism"; 

In d a n c e  with the Constitution and consirtent with the lnws of the United Slstcs, 
including the Authtzntion for Use of M i l i  Porce Joint Resolution (Public Law 107- 
40); 

I .  GEORGE W. BUSH, as President of the United S t a b  and Commander in Chief of the 
Armed Forces of the United St.%, hereby DETERMM for the United Stated of 
America that in mlarion to David MetShm Hicks, Deputnrcnt of Dcfehse Intcmment 
Serial No. US9AS-000002DP, who is not a United St.rat d b :  

( I )  There is ranog to believe iha~ hq at the relevant timer: 
(a) is or war a member of rhc ~rnization known u a1 Qaida; 
@) has engaged in, aided m abetted, or conspired to commit, actr of international 

t d m ,  or acts m prepmtia thefor, that have uuaed, h a r m  ta cauae, or 
have as [heir aim to causq injury to or advene effects ar the United Statss, its 
citizens, national skucity, foFcign policy, or economy, or 

(c) has knowingly huborcd one or n;om individds d ~ c n i e d  in subparagraphs 
(a) or @) above. 

(2) liis in the interest of the United Stam thnt he k cubjcd to tht Militixy Order of 
November 13,2061. 

___1._.̂ 1_1_ P.Q.L~~ I 
X02375 103 
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DEPARTMENT OF DEFENSE 
OFFICE OF M E  CHIEF PROSECUTOR .- - 

1610 OEFENK PENTAGON 
WASHINGTON. OC 20301 - 1  610 

July 28,2004 

MEMORANDUM FOR COMMAN'DER 

MAlOR 

LIEUTEN JR. USNR 
CAPTAIN SAFR 

SUBJECT: D e c a i l e d ~ o r n  

Consistent with my authority as Chief Prosecutox and the provisions of Sections 4B(2) of 
Military Commission OrdmNo. 1, dated March 21,2002, and Section 38(9) of Military 
Commission Instruction No. 3, deted April 30,2003, the above named counsel ere detailed and 
designated as follows: 

Unit States v. a1 Bahlu 
DhYed Prosccutoc C o k ~ n d a m  
Detailed Assistant Prosecutors: ~ i e u t e ~ n t  ~olonel-pa- 

United States v. a1 Oosi 
Detailed Prosecutor: Lieutenant Colonel 
Detailed histant  Prose~U01%: 

Detailed Prosecutor: C o b =  
Deiniled Assistant Prosecutors: 

United Statcs V. Hi& 
Detailed PmsecuIOr: Li-t 
Detailed Assistant Prosecutors: Maj 

Chief Prosacutor 
office of Military Cmnmiisions 

CC: 

Mr. 

Review Exhibit 3 
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DEPARTMENT OF DEFENSE 
OFFICE OF THE CHIEF DEFENSE COUNSEL 

1620 DEFENSE PENTAGON 
WASHINGTON. DC 20501 .I620 

August 13, 2004 

From: Colonel Will A. Gunn, Chief Defense Counsel 
To: Mr. David Hicks 

Subj: REQUEST FOR SELECTED DETAILBD DEFENSE COUNSEL 

1. Your request dated 5 August 2004 to have LtCol William K. 
Lietzau serve as your Selected Detailed Defense Counsel is 
denied. I have determined that LtCol Lietzau is not available. 

2. In accordance with paragraph 3E of Military Commission 
Instruction Nwnber 4, I consulted with LtCol Lietzau's Judge 
Advocate General, Rear Admiral Michael F. Lohr. Admiral Lohr 
has determined that LtCol Lietzau is not available due to his 
assigned duties and responsibilities as Director of the Navy- 
Marine Corps Appellate Government Division. 

3. Please notify me if you have other requests. 

f ln~A + 
Will A. Gunn, Colonel, USAF 
Chief Defense Counsel 
Office of Military Commisaiona 

copy to: 
Mr. Joshua L. Dratel 
Major Michael D. Mori 
Major Jeffrey D. Lippert 
MSgt Susan LaHoste 

Review Exhibit Y 
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05 August 2004 

From: David Hicks, Detainee, Naval Base Guantanamo Bay 
To: Col Gunn, Chief Defense Counsel, Ofice of Military Commissions 

Subj: REQUEST FOR SELECTED DETAlLED DEFENSE COUNSEL 

I .  I am currently facing charges before a military commission. I am aware I have the 
ability to ask for a Selected Detailed Defense Counsel under Military Commission Order 
No. I .  

2. I request LtCol William K. Lietzau, USMC. be detailed to represent me as my 
Selected Detailed Defense Counsel. 

3. LtCol Lietzau is currently serving as Director of Appellate Government, Office of ihe 
Judge Advocate General of the Navy, 1 am aware that in his current billet, he represents 
the U.S. Government in Appellate review of courts-martial case. Knowing this, 1 still 
request he be detailed. 

4. I request that Major Michael D. Mori, my Detailed Defense Counsel be permined to 
continue his representa~on of me as authorized under Military Commiss'ion Order NO. 1. 
1 understand that Maj Lippert, USA, will be assigned to my defense team on 09 August 
2004. I understand that if this request is granted, Maj Lippert may be removed from my 
defense team. 

& 
DAVID HICKS 
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DEPARTMENT OF DEFENSE 
OFnCE OF GENERAL COUNSEL 

1 WO DEFENSE PPCTACON 
WASHINGTION, DC 2 0 3 0 1  - 1 W  

23 July 2004 

MEMORANDUM DETAILING DEFENSE COUNSEL 

TO: Lieuteumt Colonel S h n  ShaKa, Major Mark Bridges, Major Michael Mori, LCDR 
Philip L. Smdel, LCDR Chnrles D. Swift 

SUBJECX Detailed Defense Counsel 

Consistent with my authority as Chief Defense Counsel d the provisions of sections 4C and 5D 
of Military Orda No. 1, dated Much 21,2002, and d o n  3B of Military Commission 
Instrudion # 4, dated 15 Aprll2001, the above named counsel arc W e d  and designated as 
follows: 

Detailed Defauc Counsel: LCDR Philip Sundel 
Assistant Delailed Defense Counsel: Major Mark Bridges 

United Siates v. ALQpgj 
W l e d  Defense Counscl: Lieutenant Colonel Shamn Shaffa 

United Stab  v. Ha(gPM: 
Detailed Defense C!oumel: LCDR Charles Swift 

Un  DO%=&^$-^ Major M i W ,  

Colond Will A. Gunn, USAF 
Chief Defmse C o w l  
Office of Military Commissions 
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DEPARTMENT OF DEFENSZ 
O F F I C E  OF GENERAL COUNSEL 

1600 DEFENSE PENTAGOR 
WASHINGTON. DC 20301-16CX 

2'6 bovember 

. - 
MEMORANDUM DETAILING DEFENSE COUNSEL 

TO: Malor Michael D. Mori. USMC 
SUBJECT: Detail~ng Letter re Military Commission Pmceed~ngs of Mr. David Hicks 

Pursuant to the authority granted to me by my appointment as Acung Chief Defense Counsel and 
Sect~ons 4C and 5D of Military Order No. I. dated March 21.2002, you are hereby detailed as 
Military Counsel for all matters relatine to Mililaw commission vroceedines involvin~ Mr. 
David Hicks. Your appointment exists until such time any findings and sentence become final as 
defined in Section 6(H)(2) unless you are excused from representing Mr. Hicks by me or my 
successor. 1 deem your detailing to be appropriate based on the government's assertion in 
enclosure (1) that on July 3.2003, the President determined that Mr. Hicks is subject to the 
Military Order of November 13.2001 and as such "shall when tried. be tried by military 
commission for any and all offenses triable by military commission that [he] is alleged to have 
committed. and may be punished in accordance with the penalties provided under applicable law. 
including life imprisonment or death." 

In your representation of Mr. Hicks, you are directed to review and comply with Presidential 
Military Order of November 13,2001, "Detention, Treatment, and Trial of Certain Non-Citizens 
in the War Against Terrorism," (66 FR 57833); Military commission Orders No. 1 and 2 and 
Military Commission Instructions 1 through 8 and all Supplementary Regulations and 
lns t~di0nS issued in accordance therewith. Specifically, you are directed to ensure that your 
condua and activities are consistent with the prescriptions and proscriptions specified in Section 
I1 of the AWdavit And Agreement By Civilian Defense Counsel at Appendix B to Military 
lnstruction No. 5. 

You are directed to inform Mr. Hicks of his rights before a Military Commission. In the event 
that Mr. Hicks chooses to exercise his rights to Selected Military Counsel or his right to Civilian 
Defense Counsel at his own expense, you shall inform me a .  soon as possible. Consistent with 
pamgraph 3B(8) of Military lnstruction No. 4,1 am detailing Master sergean- 
a m& of the defense team to assist you in representing Mr. Hicks. 

In the event that you become aware of a conflict of interest arising from the representation of Mr. 
Hicks before a Military Commission, you shall immediately infonn me of the nature and facts 
concerning such conflict. You should be aware that in addition to your State Bar and Service 
Rules of Professional Conduct that by virtue of your appointment to the Ofice of Military 
Commissions you will be anached to the Defense ~ e g a l  Services Agency and will be subject to 
professional supemision by Department of Defense ~ e n e d  Counsel. 
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y o u  are dlrecled lo inform mt n- aii  requirements tor personnel. office space. equipment, and 
suppl~es necessary for prepararltw, 01'1he defense of  MI. H~ck: 

Colonel Will A.  Gunn. USAF 
Chief Defense Counsel (Acting) 
Office of  Military Commissions 

Enclosure. 
Targel Leller re Mr. David Hicks dated November 28.200' 

General H e m i n p a y  
Mr. Koffsky 
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DEPARTMENT OF DEFENSE 
OFFICE OF GENERAL COUNSEL 

1000 DmNSE PENTAGON 
WAEHINGTION. DC -1-1- 

28 July 2004 

MEMORANDUM DETAILING DEFENSE COUNSEL 

TO: Major J&y D. Lippat, USA 

SUBJECT: Detailing of Assistant Ddaild Ddcnse fhmel  to United States v. Hicks 

Pvsuant to the mhority mted  to me by my appohtment aa Chief D d w e  Counsel, Sections 
4C and 5D of Militatv Commission Order No. 1. dated Merch 21. M02. and Seaion 3B(8) of 
Military ~ommissio~~nabuction No. 4, you are hemby dsteiled bnd de;igmid w AasiGt 
Detailed Deiclwe Counsd hr all mattem nlehg to Militmy Colnmiasion proceedin@ involving - 
Mr. David Hicks. Your appointment is efWiG9 ~ u ~ u s t   OW and c x i s & d  suchtime any 
tindings and sentcna become final as defin+d in Won 60(2)  of Military Commission Orda 
No. 1 unless you are e x d  fium npresenting Mr. Hicks by ma or my mccswr. 

Y ~ P  olond Will A. 6 OumL USAF 

Chief D&me C o d  
ma? of Miitary CommisJions 
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DEPARTMENT OF DEFENSE 
OFFICE OF GENERAL COUNSEL 

1600 DEFENSE PENTAGON 
WASHINGTON. DC 20301 -1  600 

January 1 2 ,  2 0 0 4  

Joshua L. Dratel 
14  Wall Street, 2eth Floor 
New York, NY 1 0 0 0 5  

Dear Mr. Dratel. 

1  am pleased to inform you that, based on the information 
provided and the determination by Defense Security Service, you 
have been qualified to represent Mr. David Hicks before Military 
Commissions. 

Prior to beginning representation of Mr. Hicks you are 
required to furnish my office with a notice of appearance on 
behalf of Mr. Hicks and a signed copy of the enclosed Standard 
Form 3 1 2  INon-Disclosure Agreement for Confidential Material). 
If you have any questions regarding your status or the 
requested/required documents please do not hesitate to contact 
my office at ( 7 0 3 )  6 0 7 - 1 5 2 1 .  

Sincerely. 

colonel will A .  Gunn (US-) 
Chief Defense Counsel 
Office of Military Commissions 
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UNITED STATES OF AMERICA 
1 
1 
) Defense Objection to Placement of 
1 Security Personnel in thc 

v. ) Commission Room 
) 

DAVID M. HICKS 
) 23 August 2004 
) 

The Defense in the case of the UnitedStutes v. Dovid M. Hicks objects to the positioning 
of security personnel directly behind the Defense table during the Commission 
proceedings and states in support of this objection: 

I .  On 22August 2004, the Assistant to the Presiding Officer held an administrative 
meeting for all counsel. During this meeting he informed the Defense that two (2) 
uniformed MPs, wearing MP brassards, would be positioned directly behind the Defense 
tablc within "am's reach" of Mr. Hicks. 

2. Notwithstanding the proposed instruction regarding Security Precautions set forth in 
the Trial Guide for Military Commissions (Draft of 21 August 2004), page 14. the 
Defense objects to the positioning of these security personnel in the Commission room. 

3. Having security personnel in such close proximity to the accused has the potential of 
misleading the Commission members into thinking or believing Mr. Hicks either intends 
to or has a tendency to become violent or unruly, or otherwise needs security personnel 
watching him closely and ready, at a moments notice to subdue him. 

4. Mr. Hicks has been in U.S. custody at Guantanamo Bay for approximately 2 years and 
9 months. In that time he has been a model detainee. He has not engaged in any violent 
or aggressive behavior. He has adjusted well to his long detention, and is completely 
compliant to the directions of security personnel at all times. 

5 .  There is no reason to believe he will behave differently during the Commission. 
Placing security personnel in such close proximity to Mr. Hicks and the defense team 
during the Commission sessions creates an appearance or perception that Mr. Hicks is a 
dangerous person. Such an appearance or perception is insidious and could, 
notwithstanding the proposed instruction, unfairly prejudice the accused. 

6. In addition, the placement of security personnel in such close proximity to the accused 
will serve to chill the activities of the defense team a1 the counsel table during the 
Commission. With security personnel less than four (4) feet behind the hacks of the 
defense team, there can be no private conversations between counsel or between counsel 
and the accused. 

7 Review Exhibit -. .. 
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7. Such interference in the attorney-client relationship is prejudicial to Mr. Hick's 
receiving a full and fair trial. 

8. The commander's operational considerations must be balanced against the right of Mr. 
I-lick's to receive a full and fair trial. Here, there is no objective basis for placing security 
personnel in such close proximity to Mr. Hicks and the defense team. There is however a 
threat to Mr. Hicks receiving a full and fair trial. Accordingly, the security concerns of 
the commander must give way to the rights of Mr. Hicks. 

9. Relief Requested: The Defense requests the security personnel be placed in a different 
position in the commission room so that Mr. Hicks' rights are not infringed upon. 

10. Oral Argument: The Defense requests oral argument on this objection. 

Major, U.S. Marine Corps 
Detailed Defense Counsel 
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U N I T E D  S T A T E S  1 
) C W E S :  

v. ) CONSPIRACY; 
) A'ITEMPTED MURDER BY AN 

DAVID MA'ITHEW HICKS ) UNPRIWLEGED BELLIGERENT; 
aMa Abu Muslim d Austraili ) AIDING THE ENEMY 
aMa Muhammed Dawood 

David Matthew Hicks (awa Abu Mwlim al Austraili, aWa Muham~~ed Dawood) is a 
pason subject to trial by Military Commission. At all times material to the charges: 

1. lurisdiction for this Military Commission is based on the President's deknnimtion of July 3, 
2003 that David Matthew Hicks (&a Abu Muslim al Austraili, alkla Muhammed Dawood, 
hereinafter "Hicks") is subject to his Military Order of Novemba 13,2001. 

2. Hicks' charged conduct is triable by a military commission. 

3. Hicks was born on August 7,1975 in Adelaide, Australia 

4. On or about May 1999, Hicks traveled to Tirana, Albania and joined the Kosovo Liberation 
Army (KLA), aparamilitary organization fighting on behalf of Albanian Muslims. Hicks 
completed basic military haiaing at a KLA camp and engaged in hostile action before 
returning to A w d i a  

5. While in Australia, Hi& convded h n  Chrisdanityto blam. On or about Novemba 
1999, he traveled to Pakistan whcre, in early 2000, he joined a termrist organization known 
as hhkar e Tayyiba (LET), or "Army of tbe Righteous." 

a. LET is the armed wing of M a r k  Dawa al Irshad (alkla Markaz Jamat al Dawa), 
a group formed by Ha& Mohammed Saeed and others. 

b. LET'S known goals include violent attacks against property and nationals (both 
military and civilian) of India and other countries in order to seize contml of 
Indian-held Kashmir and violent opposition of Hiius, Jews, Americans, and 
other Westerners. 

c. Starting around 1990, LET established training camps and guest houses, xhools, 
and other operations primarily in Pakistan and Afghanistan for the pvpose of 
training and supporting violent attacks against property and nationals @oth 
military and civilian) of India and other countria. a 
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d. Since 1990, members and associates of LET have conducted numerous attacks on 
military and civilian personnel and property in Indian-wntroUed K a s W  and 
Mia 

e. In 1998, Saeed called for holy war against the United States after U.S. missile 
attacks against terrorist training facilities in Afghanistan killed LET members. 

f. On April 23,2000, in a bulletin posted on the internet, LET claimed that it 
recently killed Indian soldiers and dedmyed an Indian government building, both 
inhdianheshmir. 

6. After joining LET, Hich !rained for two months at LET'S Mosqua Aqsa camp in Pakistan. 
His trainiog included weapons familiarization and firing, map reading and land navigation, 
and troop movements. 

7. Following kaining at Mosqua Aqsa, Hicks, along with LET associates, traveled to a border 
region between Pakistani-controlled Kashmir and Indian-contmlled Kashmir, where he 
engaged in hostile action against Indian forces. 

8. On M about January 2001, Hicks, with funding and a letter of intmdution provided by LET, 
traveled to Afghanistan to attend a1 Qaida terrorist training camps. 

9. Onor about early Decunber 2001, Hicb was captured near Bagblan, Afghanistan. 

GENERAL &LEG-NS (AL OAIDAJ 

10. A1 Qaida ("the Base"), was founded by Usama bin Ladm and others in or about 1989 for the 
purpose of opposing certain governments and officials with force and violence. 

1 1. Usama bin Laden is recognized as the emir (prince or leader) of al Qaida 

12. A purpose or goal of a1 Qaida, as stated by Usama bin Laden and other al Qaida leaders, is to 
suppo~t violent attacks against property and nationals (both military and civilian) of the 
United States and other countries for the purpose of, inter alia, forcing the United States to 
withdraw its forces ftom the Arabian P w u l a  and in retaliation for U.S. support of Israel. 

13. A1 Qaida operations and activities are directed by a shura ( d t a i i o n )  council composed of 
committees, including: political wmmiw, military committee; security committee; finance 
amunittee; media w d t t e e ;  and religioudlegal &urnittee. 

14. Between 1989 and 2001, a1 Qaida established training camp, guest houses, and business 
operations in Afghanistan, Pakistan, and other countries for the purpose of training and 
supporting violent attacks against property and nationals (both military and civilian) of the 
United Staks and other countries. 

RE g 
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15. In August 1996, Usama bin Laden issued a public "Declaration ofJihad .4gainrt the 
Americans;' in which he called for the murder of U.S. military personnel serving on the 
Arabian peninsula 

16. In February 1998, Usama bin Wen, Aymaa al Zawahiri, and others, under the banner of 
"International Islamic Front for Fighting Jews and C~saders," issued aJohva @urpoaed 
religious d i g )  requiring all Muslims able to do so to kill Amaicans - whether civilian or 
military - anywhere they can be found and to 'plundex their money." 

17. On or about May 29, 1998, Usama bin Laden issued a statement entitled "The Nuclear Bomb 
of Islam," under the bannu of the "International Islamic Front for Fighting Jews and 
Crusaders," in which he stated that "it is the duty of the Mwlims to prepare as much force as 
possible to terrorize the enemies of God" 

18. Since 1989 members and associates of a1 Oaida known and unhnowa have canied out ~ ~~~ 

numerous terrorist attacks, includmg, but not likted to: the attacks againstthe American 
Embassies in Kenva and Tanzania in Aurmst 1998: the attack aminst the USS COLE in 
October 2000; anti the attaclrs on the ~nrted stat& on ~eptembk 11,2001. 

CHARGE 1: CONSPIRACy 

19. David Matthew Hicks (akla Abu Muslim a1 Austraili, a/Wa Mubnmmed Dawood, hereinafter 
"Hicks'?, in Afghanistan, from on or about Januuy 1,2001 to on or about December 2001, 
willfully and knowingly joined an enterprise of persons who shared a common crimind 
purpose and conspired and agreed with Muhammad Atef (a~Wa Abu Hafs a1 Masri), Saif al 
Adel, Usarna bin Laden, and other members and associates of the al Qaida organization, 
known and unknown, to commit the following offenses triable by militmy cornmission: 
anacking ci-, attackingcivilian objec&;&rder by an ~ v i l e g e d  beUigerenc 
destruction of property by an unprivileged belligerenq snd terrorism. 

20. In ~ e r e n c e  of this enterprise and conspiracy, K~icks and other members of al Qaida 
committed the following overt acts: 

a. On or about January 2001. Hicks, with funding and a letter of intmduction 
provided by LET, traveled to Afghanistan to attend a1 Qaida terrorist training 
camps. Upon arriving in Afghanistan, Kicks went to an a1 Qaida guest house, 
where he met Ibn Sheikh al Libi, a topranbhg d Qaidamember, and others. 
Hicks turned in his passport and indicated that he would use the hnya, or alias, 
'MMuhammtd Dawood." 

b. Hicks then traveled to and &ed at a1 Qaida's a1 Farouq camp located outside 
Qandahar, Afghanistan. In a1 Qaida's eight-week basic haining course, Hicks 
trained in weapons $miliarization and firing. land mines, tactics, topography, 
field movemmts, ad basic explosives. 
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c. On or about April 2001. Hicks returned to al Fmuq and hained in a1 Qaida's 
guerilla warfare and mountain tactia training wurst. This seven-week course 
included- marksmanship; d l  team tactics; ambush; camouflage; rendavous 
techniques; and techniques to pass inteUigeoce to al Qaida operatives. 

d. While Hicks was training at al Famuq, Usama bin Laden visited the camp on 
several occasi011~. During me visit, Hicks questioned bin Laden regarding the 
lack of English al Qaida training material; accepting bin Laden's advice, Hicks 
began to trsnslate the training camp materials from Arabic to English 

e. Aftex Hicks completed his first two a1 Qaida training comes, Muhammad Atef 
(alkla Abu Hafs al Masi), then the military commander of al Qaida, summoned 
and interviewed Hicks about his background and the travel habits of Australians. 
Saif al Adel, then the deputy militmy commander of al Qaidn, was also present at 
this interview. At the conclusion of this meetin& Muhammed Atefrcmmmended 
Hicks for attendance at al Qaida's urban tactics mining come at Tamak F m .  

f. On or about June 2001, Hicka traveled to Tarnak Farm and participated in this 
course. A mock city was located inside the cama, where eainees were taught how 
to fight in an urbankvirment. Training also included: markanamhip; &e of 
assault and sniper rifles; rappelling; kidnapping techniques; and assassination 
methods. 

g. On or about August 2001, Hicks participated in an advanced al Qaida course on 
infomation collection and meilllance in an apartment in Kabul, Afghanistan. 
This course included "practical application'' where Hicks and others conducted 
meillance of various targets in Kabul, including the U.S. and British embassies, - 
and submitted reports. 

h. Following the idonnation collection and surveillance course, Muhammed Atef 
again interviewed Hicks, a d  asked if he would be willing to undertake a "&arty 
mifiou,'' meaning an attack wherein Hicks would Itill himself as well as the 
targea of the attack. 

i. At an al Qaida guest house in Qandahar, as well as at al Qaida training camps and 
otha locations in Afghanistan. Hicks received in&uction from al Qaida 
associates on their int-on of Islam, the meaning and obligations of jihad, 
and other topics. 

j. On or about early September 2001, Hicks traveled to Pakistan to visit a friend. 
Afta watching television footage of the September 11,2001 attacks on the United 
States, Hicks returned to Afghamstan to rejoin his al Qaida associates. 

k. Aniving in Qandahar, Afghanistan, Hicks reported to Saif al Adel, who was 
assigning individuals to locations where they wae to fight alonmide other al 
Qaida associates against U. S. and Coalition forces. Given a choice of three 
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diffmmt ntodiws. Hi& &se to join a group of a1 Qaida fightm near the 
Qandahar Airport. Armed with an AK-47 automatic rifle, ammunition, and 
grenades, Hicks haveled with his al Qaida associates to the Qandahar Airport. 

1. On or about October 2001, after Coalition bombing operations commenced, Hicks 
joined an armed group outside the airpott, where they guarded a Taliban tank 

m. Afta guarding the tank for approximately one week, Hicks, still armed with the 
AK47 rifle., ammunition, and grenades, traveled with an LET acquaintance to 
Konduz, Afghanistan, aniving around November 9,2001. There, he joined 
othm, including John Walker Lindh, who were engaged in combat against 
Coalition forcs. 

CHARGE 2: ATl'EMPTED MURDER BY AN 
UNPRIVILEGED BELLIG- 

21. David Matthew Hicks (alkla Abu Muslim a1 Austraili, alWa Muhammed Dawood), in 
~f~hanistanbmvcen on or about September 11,2001 and December 1,2001, as a 
perpetrator, co-conspirator, member of an enterprise of persons who shared a eommon 
criminal purpose, an aider or abettor, or some combination thereof, attempted to murder 
d i m  persons by directing small arms tire, explosives, and other means intended to kill 
American, British, Canadian, Australian, Afghan, and other Coalition force& while he did not 
enjoy combatant immunity and such conduct taking place in the wntext of and associated 
with armed d i c t .  

W G E  3: AIDING TIE ENEMY 

22. David Matthew Hicks (a~Wa Abu Muslim al Austraili, alWa Muhammed Dawood), in 
Afghanistan betwecn on or about January 1,2001, and December 1,2001, intentionally aided 
the enemy, to wit: al Qaida and the Taliban, such wnduct taking place in the m t e x t  of and 
associated with anned codict. 
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Biographical Summary 

Peter E. Brownback Ill 

Received a Regular Army commission as an infantry officer in June 
1969. After initial officer training, assigned as a platoon leader 
in 31325 PIR. 826 Abn Div. Fort Bragg. NC from October 1969 to 
February 1970. 

Vietnam service from June 1970 -June 1971 as an infantry platoon 
leader, armored cavalry platoon leader, and battalion S-1, all with 
the 1736 Airborne Brigade. 

Served with 5th Special Forces Group at FBNC from June 71 to 
February 1973 as an A Detachment Commander and Battalion S-3 

Infantry Officer Advanced Course -June 1973 - May 1974. 

Virginia Bar. June 1977. 

Assigned Lo Office of the Staff Judge Advocate, 82d Airborne 
Division, FBNC. 1977-1 980, Trial Counsel. Chiel Administrative 
Law. Chief Military Justice. 

Senior Defense Counsel. Fort Meade, MD. 1980-81 

Operations Officer. US Army Trial Defense Se~ice.  Falls Church, 
VA. 1981-84. 

Legal AdvisorlLegal Instructor, USAJFK Center for Special Warfare, 
FBNC, 1984-85. 

Legal Advisor, Joint Special Operations Command. FBNC. 1985-88. 

Senior Military Judge. Mannheim. FRG, 1988-1991 

Director of Legal Operations, JSOC, FBNC. Jan 91 - Apr 91 

Staff Judge Advocate. 22d SUPCOMIARCENT Forward, Dhahran, KSA. May 
91 - May 92. 

Chief Circuit Judge, 2d Judicial Circuit, FBNC, 1992 - 1996. 

Chief Circuit Judge, 5th Judicial Circuit, Mannheim. FRG. 1996 - 1999. 

Entered on the retired rolls on 1 July 1999. 

Recalled to actwe duty on 14 July 2004. 
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AWARDS Combat Infantryman's Badge. Special Forces Tab, Ranger 
Tab, Master Parachutist Badge. DSM. LOM x 3, BSM x 5.  MSM x 2, 
JSCM x 2, ARCOM x 2, AAM, JMUA x 2, NDSM. VSM, SWABS, HSM, 
RVNGCUC, RVNCAMU, KUKULISM 
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Voir Dlre Question Prepared by Presiding Officer, COL Peter E. Brownback 
(Taken from the Draft Trial Guide.) 

1.  I do not know any accused whose case has been referred to the Commission. 

2. I do not know any person named in any of the charges. 

3. Of the names of witness I have seen so far, I do not recognize any of their names. 

4 I do not have any prior knowledge of the facts or events in this case that will make me unable 
to serve impartially. 

5.1 do not know, and have no command relationship with, any other member 

6 .I believe that 1 can vote fairly and impartially notwithstanding a difference in rank with other 
member. 1 will not use my rank to influence any other member. 

7. 1 have not had any dealings with any of the parties to the trial, to include counsel for both 
sides, that might affect my performance of duty as a Commission member in any way. 

8. I have not had any prior experience, either personal or related to my military duties, that I 
believe that would interfere with my ability to fairly and justly decide this case. 

9. No family member, relative, or close friend that I am aware of was the victim of the events of 
9-1 1, and has not been the victim of any alleged terrorist act. I have been told that a former 
Judge Advocate General's Corps officer was on one of the planes which hit the World Trade 
Center. This officer was assigned to Fort Bragg at some time during the period 19R4 to 1988, 
while I was assigned there. I do not recall the last time I saw the ofticer, nor do I recall his name. 
He was not assigned to the same unit@) to which I was assigned, although we mct, I feel certain, 
at one or more of the judge advocate functions on base. 

10.1 have seen and heard general media reporting about the events of 9-1 1. a1 Qaida, Usama Bin 
Laden, and terrorism on broadcast TV and the various newspapers. Nothing I have seen or read 
will have any effect on my ability to perform the duties as a Commission member fairly and 
impartially. 

11 .  I promise as a Commission Member that I will keep an open mind regarding the verdict until 
all the evidence is in. 

12. I know and respect that the accused is presumed innocent and this presumption remains 
unless his guilt is established beyond a reasonable doubt. 1 know and respect that the burden to 
establish the guilt of the accused is on the prosecution. I agree to be guided by and follow these 
principles in deciding this case. 

13.1 have nothing of either a personal or professional nature that would cause me to be unable to 
give my full anention to these proceedings throughout the trial. 
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14. 1 am not aware of any matter that might raise 
trial as a Commission member. 

Peter E. Brownback 111 
Colonel, USA 
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Presiding Officer Voir Dire Addendum - Relationship with Other Personnel 

a. Mr. Haynes: I believe that I once met the General Counsel at the Army's Judge 
Advocate General's School in 1996 or 1997 as part of an organized run. We exchanged 
perhaps ten minutes worth of casual chit-chat during the run. Other than that, I have had 
no contact with Mr. Haynes. 

b. Mr. Altenburg: 

I .  1 first met (then) CPT Altenburg in the period 1977-78, while he was assigned 
to Fan Bragg. My only specific recollection of talking to him was when we discussed 
utilization of courtrooms to try cases. 

2. To the best of my knowledge and belief, I did not see or talk to Mr. Altenburg 
again until sometime in the spring of 1989 at the Judge Advocate Bail in Heidelberg. 
Later, in November-December 1990, (then) I.TC Altenburg obtained Desert Camouflage 
Uniforms for COL Wayne I sha  and me so that we would be properly outfitted for trials 
in Saudi Arabia. 

3. During the period 1992 to 1995, (then) COI. Altenburg was the Staff Judge 
Advocate, XVlII Airborne Corps and Fort Bragg while 1 was the Chief Circuit Judge, 2"d 

saw each other about twice a week and sometimes more than that. We generally attended 
all of the SJA social functions. He and his wife (and children - depending upon which of 
his children were in residence at the time) had dinner at our house at least three times in 
the three years we served at Fort Bragg. I attended several social functions at his quarters 
on post. Though he was a convening authority and 1 was a trial judge, we were both 
disciplined enough to not discuss cases. I am sure there were times when he was not 
pleased with my rulings. 

4. From summer 1995 to summer 1996 when Mr. Altenburg was in Washington 
and I at Fort Bragg, he and 1 probably talked on the telephone three or four times. I 
believe that hc stayed at my house one night during a TDY to Fort Bragg (but I am not 
certain.). 

5. During the period June 1996 to May 1999.1 was stationed at Mannhein, 
Germany and Mr. Altenburg was in Washington. Other than the World-Wide JAG 
Conferences in October of 1996. 1997, and 1998, I did not see nor talk to MG Altenburg 
except once -- in May of 1997,l attended a farewell dinner hosted by MG Altenburg for 
COL John Smith. In May 1999, MG Altenburg presided over my retirement ceremony at 
The Judge Advocate General's School and was a primary speaker at a "roast" in my honor 
that evening. 
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6. Since my retirement from the Army on I July 1999, Mr. Altenburg has never 
been to our house and we have never been to his. From the time of my retirement until 
the week of 12 July 2004,l have had the occasion to speak to him on the phone about 
five to ten times, I had two meetings or personal contacts with him during that period. 
First, in July or August 2001 when I was a primary speaker at a "roast" in MG 
Altenburg's honor at Fort Belvoir upon the occasion of his retirement. Second, in 
November (I believe.) 2002,I attended his son's wedding in Orlando, Florida. 

7. I sent him an email in December 2003 when he was appointed as the 
Appointing Authority to congratulate him. I also sent him an email in the spring of 2004 
when 1 heard that he had named a Presiding Officer. Sometime in the spring of 2004,I 
called his house to speak to his wife. After we talked, she handed the phone to Mr. 
Altenburg. He explained that setting up the office and office procedures was tough. I 
suggested that he hire a former JA Warrant Officer whom we both knew. 

8. To the best of my memory, Mr. Altenburg and I have never discussed anything 
about the Commissions or how they should function. Without doubt, we have never 
discussed any case specifically or any of the cases in general. I am certain that since 
being appointed a Presiding Officer we have had no discussions about my duties or the 
Commission Trials. 

c. BG Hemingway: I had never met, talked to, or otherwise communicated with BG 
Hemingway until 1 reported on 14 July 2004. 

d. Members: I have never met or talked to any of the other members of the commission. 
I have emailed instructions to all of them and received email receipts from all of them. A 
copy of what I sent to the members was provided to all counsel. 
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Memorandum for All Counsel 

Subject: Questionnaire #2 - Presiding Officer Voir Dire 

18 August 2004 

1. 1 have received questions from counsel in Al Bahlul, Hamden, and Hicks. Many of 
the questions are the same or so nearly the same as to make no difference. 1 am 
answering these questions by this memorandum. 

2. 1 refer all counsel to MCO #1, para 6B(1) and (2) - the commission is to provide a full 
and fair uial, impartially and expeditiously. Further, MCI # 8, para 3A(2), states that 
questioning of the members, to include the Presiding Officer, shall be narrowly focused 
on issues pertaining to whether good cause may exist for removal of any member. 

3. Professional Background -- 

a. I have served in close ground combat only in Vietnam - where I was a rifle 
platoon leader and an armored cavalry platoon leader. I do not remember having any 
occasion to deal with enemy prisoners - either by capturingthem or being involved in 
trying them or questioning them. However, I did work with former Viet Cong who had 
come over to the ARVN. 

b. During my time as an infantry officer and a judge advocate, I attended many 
courses - some of which focused on the law of war and international law. 1 do not recall 
the wherelwhen's for these comes. 1 taught various aspects of international law and law 
of war at the JFK Special Warfare Center for a year. To the best of my knowledge, I 
have not attended any courses focusing on LOAC or IL since 1984185. However, during 
various presentations at general courses, 1 may have had some exposure to these subjects. 

c. I have not received any specialized training. formal or informal, on A1 Qaeda, 
the Taliban, Islamic Fundamentalism, or detainee operations. I have had the occasion to 
read newspaper and news magazine accounts of various aspects of the topics above. I 
also have read some articles published in the Army War College journal and the Military 
Law Review. Additionally, I have read numerous articles on various topics while surfing 
the web. 

d. 1 am generally aware of the conduct of operations in Afghanistan and Iraq. 1 
am interested in such operations. I have had occasion to look at the DOD website on 
Military Commissions. I have not seen any of the data or articles on detainee operations. 

e. I have not written for publication or spoken publicly about any of the topics in 
paragraph 3c above. 

f. I am and have been an associate member of the Virginia State Bar since 1977. 
1 have never practiced law in the civilian sector. 

4. Personal Background: 
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a. I was raised as a Christian. I do not attend church regularly. I have no 
antipathy towards Islam, or any of the other major religions. My knowledge of Islam is 
based primarily upon my readings and my dealings with Saudis, Kuwaitis, and others 
during my tour in Saudi Arabia in 1991-92. 1 am not an expert in the area of Islam, 
although I have some knowledge. I do own a Qur-An, but I do not profess to be a student 
of the Qw-An. 

b. I entered onto the retired rolls on 1 July 1999. [ intended to be retired. 
However, I soon discovered that I was slightly bored. Consequently, at the urging of my 
wife, I took several part-time jobs. These included being an enumerator for the 2000 
Census, a safety person for beach renewal operations, an instructor for an SAT prep 
course, and an instructor at a local college. I enjoyed all of the jobs and I regretted 
having to quit two of them upon my recall to active duty. 

c. My hearing is within deployment standards. I do not like to have people 
mumble - I prefer that they speak with a command voice. There is no impairment. 

d. Caveat - see 4e, below. I belong to several military professional organizations 
and to various social organizations. None of them is political in nature. I do not attend 
meetings. 

c. I do belong to a local community organization which supports various 
propositions involving local city management and zoning. It is political only in the sense 
that it  wants voters to vote in accordance with its recommendations - most of which are 
simply anti-over-development. I have attended at least three of its meetings when thc 
topic was one of interest to me. 

f. I am registered to vote. My Voter Registration Card shows NPA in the Party 
block. I have not campaigned for anyone. 

5. Effect of 9/11 and other events: 

a. See Questionnaire #I for the only person I knew who was killed on 911 1. 

b. I knew and know many people in the Pentagon. I did not have any personal 
friends who were killed or injured there; however, 1 did have friends who were in the 
building when the plane hit. 

c. I have many friends and others who have been stationed in Afghanistan and 
Iraq. I am aware of the impact of war upon soldiers and their families. 

d. There was no specific impact of 911 1 and related events upon me or my family. 
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a. I first became aware of ~eith-n 1980-81. I was the Senior Defense 
Counsel at Fort Meade, MD. The post stockade served man posts along the east coast. 
One ofthose posts was Fort Eustis, "A, where C P T d w a s  a prosecutor. He was 
the lead prosecutor on a murder case - 1 became involved in the case through my dealings 
with the DC at Eustis. 

b. I next saw  when he was the Regional Defense Counsel in 
Stuttgart, Germany and 1 was one of the military judges at Mannheim. We had numerous 
professional contacts and we may have been at two or three social functions together. 

c. In 1992,I became the Chief Circuit Judge, 2d Judicial Circuit, Fort Bragg, NC. 
One of the Circuit Judges who worked for me was LTC (later C O L )  We worked 
closely together - via telephone and electronic bulletin board (precursor to email) - until 
his departure for Fort Hood in 1995. During this period, I only saw him at judicial 
training functions and on one occasion when I promoted him to Colonel. 

d. From 1995 to 1996, ~ 0 L m a n d  I talked and exchanged emails routinely 
on various matters. We worked on the Benchbook to ether and we helped each other 
with various case-related problems. I saw COL R o n c e ,  during a judicial training 
function. 

e. From 1996 until my retirement in 1999, ~ 0 ~ a n d  1 continued to 
exchange ideas, suggestions, inshuctions, and the like by email. I saw him three times at 
judicial training functions. 

interest me, he would forward it to me, 

g. Durin the period after the announcement of the Military Commissions in 
2001, Mr. g a n d  I discussed the commissions on at least one occasion. He knew 
that 1 had put my name in for consideration. On 29 June 2004, I received an email From 
L T C ~ ~  OMC. In it he stated that the Appointing Authority was considering hiring a 
Legal Advisor to the Presidin Officer and asked if I had any recommendations. I 
immediately gave him Mr. g a m e ,  because: 

I) I was personally familiar with Mr. and work ethic. 
2) I was personally familiar with Mr. owledge of criminal law 

and procedure. 
3) 1 was peaonally familiar with h 4 r . a b i l i t y  to write, edit, and 

publish procedural matters. 
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4) I was aware of ~ r . e r f o m a n c e  as a military judge, both the 
highs and the lows. 

L ~ ~ a s k e d  me for ~ r . n t a c t  information and I gave it to him. 

distributed a copy of the detailing agreement to all counsel. 

h. Once L T ~ a n d  ~ r . a l k e d ,  I talked to Mr.-d pointed out 
some of the problem areas in working with the commissions. He eventually decided to 
accept the detail. 

i. Since 15 July 2004, ~ r . s  been part of the procedural preparation for 
the proceedings before the commissions. He has written procedures, written mails, 
written memoranda, and repared various drafts. All of this has been done under my 
supervision. Mr. P a s  alm prepared memoranda and drafts which he forwarded to 
the Appointing Authority concerning procedural aspects of the commissions. He did this 
with my knowledge and consent. but acting for the Appointing Authority. To my 
knowledge, ~ r . h a s  had many communications with OMC ersonnel - most by 
mail.  I am not aware of any communications between Mr. P a n  any members of 
OGC. All of ~ r . o m m u n i c a t i o n s  with OMC personnel were in the area of 
procedural and logistic preparation for commission proceedings. I believe that it is 
entirely appropriate for ~ r .  discuss and make recommendations for procedural 
changes or structure so that the commission process may function efficiently and 
expeditiously. 

j. a n d  I have never discussed the substance of any of the cases 
currently referred to the commission for trial. We have never discussed MCI fi2. All of 
our discussions, effolts, and work have been focused on the procedural requirements to 
get cases before the commission. 

k. I have never had an exparre discussion with ~ r . o n c e m i n g  any of the 
cases referred to the commission. 

7. Selection as Presiding Officer: 

a. Sometime in the spring of 2002, I was told by sommne that the Presiding 
Officers of the Military Commissions could be retired officers who were recalled to 
active duty. I discussed this with ~~L-~hief  rial Judge. 

b. In January 2003, I got a call liom OCTJ, informing that if I wanted to put my 
name in for PO, I had to send in a statement. I did and I did. 
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c. In December 2003,l read that MG (Ret.) Altenburg had been named the 
Appointing Authority. In January I received a call from OCTJ wanting to know if 1, 
among othen, was still interested. 1 was. 

d. On 24 or 25 June 2004, I got a call from L T C ~ ~  OMC. He wanted to 
know if 1 was still interested. 1 was. He told me that an announcement would be made 
quickly. On 28 June I got four phone messages that some PA0 wanted to read me a 
press release so that I could okay it. 1 never found the PAO. On 29 June 2004, the 
announcement was made. 

e. MG (Ret.) Altenburg knew that I was interested in being on one of the 
commissions. 

e. That is all 1 know about the selection process. 

8. Military Commissions: 

a. The Presiding Officer has specifically designated roles and duties under MCO 
#I and the MCI's. Those roles and duties are different, in many ways, from those of the 
other members of the commission. Io some areas, MCO #1 and the MCl's give the 
Presiding OWcer the authority to act for the commission without the formal assembly of 
the full commission. UP the President's Military Orde, the Presiding Officer can be 
overruled by a majority of the commission in certain areas. For a full explanation of the 
Presiding Officer's powers, see MCO #1 and the MCl's. As the only member of the 
commission who is a judge advocate, 1 will tell the commission what I believe the law to 
be. However, the President's Military Order states that the commission will decide all 
questions of law and fact. As with all matters of law, 1 invite counsel to provide motions 
and briefs so that 1 may become better informed - I note that there have been no motions 
or notice of motions to date on any legal topics. 

b. Addressing a specific question, I did in fact state: "Perhavs a better wav of 
lookine at the matter is to say that 1 have authoritv to order those things which 
done." 1 then went on to sav that this was based on mv intemretation of the law and that 
G e q r e t a t i o n  would b e h e  one that counted "untii s u k o r  comwtent authoritv (The 
president, The Secretarv of Defense. The General Counsel of the ~&artment of ~ i f e n s e .  
The Avpointine; Authority) issues directives stating that what 1 am doing is incorrect." 
~ a s e d b n  a directive from the Appointing Authority, 1 did not and will not hold 
commission sessions without the full commission. This directive did change my opinion 
concerning my ability to hold sessions without the full commission. 

c. Based on my interpretation of the MCO and MCl's, the standard for whether or 
not a member should sit is whether there is good cause to believe that the member can not 
be fair and impartial and provide a full and fair hial. The determination as to whether 
there is good cause to relieve a member is made by the Appointing Authority. If 1 believe 
that there is good cause to relieve me or any other member, I am required to forward that 
information to the Appointing Authority for his decision. 
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d. I have had the occasion to review various material about military commissions. 
The commentary on commissions and the legality thereof is about what one would expect 
- a lot pro, a lot con. The commentary ranges from the legality of the commissions to the 
structure ofthe commissions to the law governing the establishment and operation of the 
commissions. Until these areas have been thoroughly briefed by counsel, I reserve my 
opinion. 

e. Any service member has the right and duty to disobey an unlawh! order or 
general order or regulation However, the standard under Article 92 is quite high. 
Obviously, if the order or regulation is patently illegal, the source of the order or 
regulation does not mitigate the illegality. 

f. Counsel are encouraged to provide briefs on the issue of "declaring an order or 
regulation" unlawful by the Presiding Oficer of a commission. I am not prepared to 
address the issue at this time. 

9. Personal Knowledge of Cases: 

a. I have read the charge sheets in all four cases which are presently referred to 
the commission for trial. That is all that I have read or know about any of the cases. I 
have not seen the Presidential Determinations in the cases. I have not discussed the facts 
of the cases with anyone - either in my personal or professional capacity. Until I received 
the charge sheets, I had never heard the names of any of the defendants. 

b. If the Prosecution proves all of the elements of an offense beyond a reasonable 
doubt, then a vote for a guilty finding would be appropriate. If not. then a vote for a not 
guilty finding would be appropriate. 

c. As to the responsibility for the acts of 911 1 and others, the only knowledge I 
have of the acts and the perpetrators is open news media If one were to believe what one 
reads, then it would appear that members of Al Qaeda were responsible for the attacks. 1 
have no opinion as to the actions of specific individuals. 

10. General: 

a. My participation as a member and Presiding Officer in this commission will 
have an impact on my personal life. It will have no impact on my professional life - 1 do 
not have a professional life. Once these proceeding arefinished, I will retire again. 

b. Media interest in the case will not have an impact on how I perform my duties. 

c. Otha than memoranda and emails from OMC - on which counsel were cc'd, I 
have received no instructions, hints, suggestions, or any other form of communication 
from anyone in any governmental position (to include OMC and OGC) concerning what I 
should do as a Presiding Officer in these proceedings. Based on my personal and 
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professional knowledge of Mr. Altenburg my belief is that he wants to have these cases 
tried hlly and fairly. I have not discussed my role as Presiding Officer with Mr. 
Altenburg at all. 

d. I am not aware of any matter which might cause a reasonable person to believe 
that I could not act in a fair and impartial manner in these proceedings. 

Peter E. Brownback 111 
COL, JA 
Presiding Officer 
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p (CDR Prosecution does not. 

DC (LCDR Swift): One moment, sir. We waive reading of the 
charges, sir. 

PO: The reading of the charges may be omitted. 

Okay. Members of the commission and alternate member, 
the appointing authority who detailed you to this 
com,ission has the ability to remove you from service on 
this commission for good cause. Is any member, or 
aiternate, aware of any matter that you feel might 
affect your impartiality, or ability to sit as a 
commission member, which you have not identifled 
previously in the questionnaire you o u t ?  Before 
you answer please keep in mind that any statement you 
might make should be in general terms. 

CM [LtCol No, sir. 

CM ( C O ~  No, sir 

CM ( C O ~  No, sir 

CM (Col NO, sir. 

PO: Apparently not. Okay. 

I have previously filled out a commission member 
questionnaire. I previously provided counsel for both 
sides a summarized biography, a list of matters that one 
would ordinarily expect counsel to ask during a voir 
dire process, and a document concerning my knowledge of 
the appointing authority and other persons. I also 
provided all counsel wit.h answers to other questions 
suggested by defense counsel. These documents will now 
be marked as the next RE in order. The documents are 
true to the best of my knowledge and belief. That 
document will be RE 8. 

'Joes either side wish to voir dire me outside the 
presence of other members? 

P (CDR No, sir. 

DC (LCDR Swift): Yes, sir. 
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PO: The o t h e r  members w i l l  r e t i re  t o  t h e  d e l i b e r a t i o n  room. 

The p a n e l  members e x i t e d  t h e  h e a r i n g  room. 

PO: P l e a s e  be s e a t e d .  L e t  t h e  r e c o r d  r e f l e c t  t h e  o t h e r  
members have l e f t  t h e  d e l i b e r a t i o n  room. 

I i n t e n d  t o  keep a  copy of RE 8 w i t h  me d u r i n g  v o i r  d i r e  
s o  c o u n s e l  may d i r e c t  me t o  a s p e c i f i c  q u e s t i o n .  
O b j e c t i o n ?  

P  (CDR No, s i r .  

DC (LCDR S w i f t ) :  No, s i r .  

PO: P r o s e c u t i o n ,  v o i r  d i r e ?  

P  (CDR S i r ,  I b e l i e v e  Commander S w i f t  r e q u e s t e d  t o  
q u e s t i o n  you, s o  -- 

PO: No, h e  r e q u e s t e d  v o i r  d i r e  o u t s i d e  t h e  p r e s e n c e  o f  o t h e r  
members. 

P  (CDR Aye, s i r .  

PO: They a r e  gone.  

Do you want t o  v o i r  d i r e  me? 

P (CDR ~ o t  a t  t h i s  t i m e ,  s i r .  

PO: Commander S w i f t ?  

DC (LCDR S w i f t ) :  We d o n ' t  have  a podium, s i r .  P e r m i s s i o n  t o  move 
t o  t h e  c o u r t  t a b l e .  

PO: ( I n d i c a t i n g )  

DC (LCDR S w i f t ) :  S i r ,  I would l i k e  t o  s t a r t  by c l a r i f y i n g  your  
membership i n  t h e  V i r g i n i a  b a r .  You i n d i c a t e d  t h a t  you 
had been a d m i t t e d  t o  p r a c t i c e  i n  t h e  V i r g i n i a  b a r ,  I 
b e l i e v e  s i n c e  t h e  1970s ;  is  t h a t  c o r r e c t ?  

PC: Y e s .  

P  (CDR What? I d i d n ' t  u n d e r s t a n d .  

DC (LCDR S w i f t ) :  I w i l l  r e s t a t e  t h e  q u e s t i o n .  I would l i k e  
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you -- what -- a s  a  member of t h e  V i r g i n i a  ba r  what i s  
your c u r r e n t  p o s i t i o n  i n  t h e  ba r?  

PO: I am an a s s o c i a t e  member of t h e  V i r g i n i a  b a r .  

DC (LCDR S w i f t ) :  What does a s s o c i a t e  member mean? 

PO: You would have t o  ask  t h e  V i r g i n i a  b a r .  I have never 
p r a c t i c e d  law i n  t h e  c i v i l i a n  s e c t o r .  

DC (LCDR S w i f t ) :  Are you e l i g i b l e  t o  p r a c t i c e  law i n  V i r g i n i a  
c u r r e n t l y ?  

PO: I am an a s s o c i a t e  member of t h e  Vi rg in i a  b a r .  1 am 
e l i g i b l e  t o  p r a c t i c e  i n  V i r g i n i a  i f  I change my s t a t u s  
t o  a c t l v e  member. 

DC (LCDR S w i f t ) :  What would be r e q u i r e d  t o  do t h a t ?  

PO: 1 would have t o  t a k e  some -- a  CLE.  

DC (LCDR S w i f t ) :  So a t  t h i s  t i m e  you a r e  not  e l i g i b l e  t o  p r a c t i c e  
t h e r e ?  

PO: A t  t h i s  t i m e  I am not an a c t i v e  member of t h e  V i r g i n i a  
b a r .  

DC (LCDR S w i f t )  : Are you a  member i n  good s t and ing  -- 

PO: Go on. 

CC (LCDR S w i f t ) :  A r e  you a member i n  good s t and ing  of any o t h e r  
U.S. c o u r t .  

PO: W e  have g o t  a  problem, Commander Swi f t .  T h e  audience 
cannot  hea r  you. We a r e  going t o  have t o  do something. 
1 d o n ' t  know i f  you could remove t h e  microphone. I 
d o n ' t  know i f  you can move t h e  microphone. 

DC (LCDR S w i f t )  : I w i l l  s t a y  back he re ,  s i r .  

M J :  I am on ly  a  member of t h e  V i r g i n i a  b a r .  T h a t ' s  t h e  only  
bar  I am a  member o f .  

DC (LCDR S w i f t )  : S i r ,  would you be e l i g i b l e  t o  s e r v e  a s  a 
c i v i l i a n  defense  counsel  f o r  t h i s  commission 
proceedings? 
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PO: I don't know. I haven't examined that. 

DC (LCDR Swift): It requires you to be in good standing and a 
member of a court. 

PO: I don't know. I haven't examined that. That question has 
been addressed in a CAAF case I believe. 

DC (LCDR Swift): I am aware of the CAAF case, sir 

PO: Okay. Goon. 

DC (LCDR Swift): You indicated that you volunteered? 

PO: Yes, I did. 

DC (LCDR Swift) : Why? 

PO : I retired in 1999 and I had no desire to do anything 
particularly. 1 had ten years of experience as a 
military judge, and I thought I was good at it. As a 
matter of fact, I still think I was good at it; and 
knowing the stresses and strains brought upon our 
military by the current operational environment and 
recognizing that retired people could serve, I 
volunteered. 

DC (LCDR Swift): You in that question indicated you had been in a 
former military judge. Did you view when you were 
volunteering that you were volunteering to be a judge 
here? 

PO: No. I viewed that I was volunteering to be a presiding 
officer . 

DC (LCDR Swift): What did you think the presiding officer would 
do? 

PO: At the time that I initially volunteered, the only 
document that had been written was MCO Number 1 -- 
excuse me, as well as the president's military order. I 
went to a dictionary and looked up presiding, and I 
thought that a presiding officer would preside. If you 
are asking me if I was aware of all of the differences 
between a military judge and a presiding officer, I 
couldn't say that I was. However, I knew that I was not 
volunteering to be a military judge. 
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DC (LCDR Swift): You mentioned that the military order and the 
Presidential's order had been written at the time that 
you volunteered. Did you read both of those documents 
before you volunteered? 

PO: I scanned them. 

DC (LCDR Swift): After scanning them, did you believe that the 
process was lawful? 

PO: I choose not answer that question at this time. Thank 
you. 

DC (LCDR Swift): Understand that you won't answer the question. 
You have an open mind now to the question of the 
lawfulness of the process? 

PO: That's a good question. Yes, I believe that the 
lawfulness of establishing the commission process by the 
President, the lawfulness, the delegation to the 
Secretary and to the general counsel are a11 matters 
which may be addressed by motion. And, I believe that 
it is the duty of counsel to educate all members of the 
commission on the law. 

DC (LCDR Swift): As part of your assignment or as part of being 
assigned as presiding officer, you have been detailed an 
assistant to the presiding officer? 

PO: Yes. 

DC (LCDR Swift) : Can you describe how that happened? 

PO: I believe I put thetgates in my questionnaire, but 
29 of June, I believe, Lieutenant 

who works in the office of the military 
commissions, e-mailed me and said words to the effect of 
we are looking for someone to be an assistant to the 
~residina officer. Do vou have anv suaaestions? 
'Immediately and without-giving the erson in question a 
chance to comment I said, yes, And I 
pointed out that I was aware of P and his good sides 
and his bad sides. After that, C o l o n e l e - m a i l e d  me 
back for his e-mail address and they talked. 

DC (LCDR Swift): Was he appointed as your assistant? 

PO: There was a detailing agreement. There is a detailing 
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DC (LCDR Swift): Can you explain what his duties are? 

P ( C D R  Sir, at this time I am going to object. What we 
are trying to determine is whether ou are qualified tc 
preside over this proceeding. Mr. h i s  not a 
voting member and we feel this line of questioning is 
unwarranted. 

PO: Thank you. Go on. Just tell me, ask me your question. 

DC (LCDR Swift): I will get quickly to it, sir. 

PO: That is fine. 

DC [LCDR Swift): You supervise Mr. i s  that correct? 

PO: Yes. 

DC (LCDR Swift): Mr. -has had contact with the appointing 
authority; is that correct? 

PO: Yes 

DC (LCDR Swift): Did he do so at your direction? 

PO: He has done many -- he has had many contacts with the 
appointing authority at my direction. He has had many 
contacts with the appointing authority at my consent. 
He has had many contacts with the appointing authority 
that I didn't hear about until after he talked to him. 
His duties are divided into various ra For 
instance, he has been here since the 9'Rezf August 
arranging to get things done. When the CCTV broke down 
this morning, he was the one who arranged to get it 
fixed. When your interpreter couldn't get a head set, 
he was the one to whom you came to get a head set. 
That's one set. He also is the best person I have ever 
known for drafting, writing, coordinating, and 
publishing procedures; and he works in that area. He 
also functions to work out the procedural aspects of the 
cases. For instance, he has provided to all counsel on 
this case a listing of all the motions and responses and 
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whatever. Okay, those are three general areas. 

DC (LCDR Swift): I want to address, second, the publishing and 
drawing of scripts, et cetera. 

PO: Okay. G o o n  

DC (LCDR Swift): Does he work exclusively for you in that 
capacity or has he worked exclusively for you in that 
capacity? 

PO: On the lgth of August I believe, I could be wrona, the 
appointinq authority published a memorandum stating that 

exclusively for me. So ere you 
know -- just a second, we know from the 1gE' he works 
for me; right? 

DC (LCDR Swift): Yes, sir. 

PO: Okay. Before that he provided, and you have got copies of 
all of this, various suggestions to tho office of 
rnllitary comiss~ons on how to write or create 
procedural changes and the procedures for these 
commissions. There. 

OC (LCDR Swift): Was that after charges had been referred against 
Mr. Hamdan? 

PO: Right 

DC (LCDR Swift): So he was writing how to change the procedures 
after the charges had been referred? 

PO: Right. 

DC (LCDR Swift): And you viewed that as appropriate? 

PO: Yeah, I did. 

DC (LCDR Swift): It didn't concern you that it would be expos 
facto changes after we had established a commission and 
charges had been referred to it? 

DO: I didn't consider that the changes would come into effect 
in any time to affect anyone. These were changes to the 
commission procedures as a whole, not changes 
necessarily affecting Mr. Hamdan and if you believe that 
they would then I would have expected you to file some 
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motion saying that these procedures can't be changed 
because they would affect Mr. Hamdan adversely. 

DC (LCDR Swift): To date, I don't know that any have; but I know 
communication has occurred. 

PO: Thank you. 

DC (LCDR Swift): So I would respond that until they actually are 
changed there is no expos facto issue. 

PO: Thank you. I agree. 

DC (LCDR Swift): What I am concerned about though is that there 
is conversations about changing and applying them to 
expos facto. 

PO: Okay, that's that concern. Go on. 

DC (LCDR Swift): Other than the meetings that we put on the 
record earlier, have you met with military co~nsel 
regarding those proceedings in the past? 

PO: I had that meeting with all the counsel on or a all 
the counsel who were in D . C .  on or about the 15 
July. And I had a meeting wit all the counsel who 
showed up yesterday on the 23r' of August. 

DC (LCDR Swift): During that meetlng on 15 July, did you express 
an opinion regarding speedy -- the right of any detainee 
to a speedy trial? 

PO: No, I didn't. 

DC (LCDR Swift): I wasn't at thc meeting, but I was told that you 
did. I don't -- 

PO: Thank you. 

DC (LCDR Swift): Did  yoc mention speedy trial at all? 

PO: Speedy trial was mentioned. Article 30  was mentioned, and 
there was some general conversation. I didn't take 
notes at the meeting. It was a meeting to tell people 
who I was and asking them to get -- start on motions and 
things. 

DC (LCDR Swift): But you didn't expect -- while those things were 
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mentioned, you don't recall expressing an  opinion 
yourself? 

PO: No. I didn't have any motions or anythinq. 

DC (LCDR Swift): Now, based on the trial script that we have been 
provided, you intend to instruct the members on the law; 
is that correct? 

PO: Yes. 

DC (LCDR swift): How are you going to avoid having an inordinate 
influence in respect to each of their opinions while 
doinq that? 

PO: I don't understand your question 

DC (LCDR Swift): Well, historically and certainly barring from 
the judge's bench book, it says that each member should 
have an equal weight in deciding any opinion. Here they 
are deciding b0t.h fact and law. How, after you have 
instructed them, will they have the opportunity to have 
an equal opinion as to what the law is? 

PO: You refer to the trial script. Did you read farther what 
I said there? 

DC (LCDR Swift) : I did. 

PO: What did I say? 

DC (LCDR Swift): In that portion, you said that they were free to 
disagree with you. 

PO: And? 

DC (LCCR Swift): I also read -- 

PO: Come on. 

DC (LCDR Swift): -- in the trial script where you say to them, "I 
am the only lawyer; and therefore, I will instruct you 
on the law." Don't you agree that that gives you 
positional authority? 

PO: Commander Swift, if you are going to read something let's 
read it all. 
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DC (LCDR Swift) : Yes, sir. 

PO: As I am the only lawyer appointed to the commission. Now 
that is a fact; right? 

PC (LCDR Swift) : That is true, sir. 

PO: I will instruct and advise on the law. However, the 
President has directed that the commission will decide 
all questions of law and fact, so you are not bound to 
accept the law as given to you by me. So what have I 
told them, okay -- I am not going to argue the point. 
The point is that they are all military officers. They 
have all sworn to dc their duty and I will advise them 
on the law as I have been required to do. And, I don't 
see how you can get around that. 

DC (LCDR Swift): My concern comes in their ability after being 
instructed that you are a lawyer, and you know the law, 
that you will have an unequal voice in any 
deliberations. That is something to be avoided, looked 
at ranks, looked at procedures, that's not happening, 
and how would we avoid that with the current instruction 
that we have? It says you are free to disagree, but I 
am a lawyer and I am probably right. 

PO: Whoa, whoa, it does not say that. But that -- okay, so 
you object to the instruction? 

DC (LCDR Swift) : Yes, sir. In determining not only on the 
instruction also concerned is in your ability to sit as 
the senior member or as the presiding officer that you 
will ensure that each member has an equal voice in every 
decision. 

DC (LCDR Swift): Lastly, influence -- yesterday, during the 
meeting -- during our meeting yesterday, it was 
discussed whether we would hold up these proceedings 
pending the appointment of a security officer. Do you 
recall that, sir? 

PO: Yes. 

DC (LCDR Swift): During that, you mentioned that holding it up 
would have an impact vis-a-vis the media. Do you agree 
with that? 
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PO: If you say I did. I believe what you say, but go on. 

DC (LCDR Swift): At least by that statement, it sounds like the 
media is having an impact on how you are making 
decisions. 

PO: No. I think what that statement meant was that having 
been the floor person who had to orchestrate getting 
hundreds of people to various places at various times, 
that I sympathize and that we would do what we could to 
handle it. For instance, this morning with the CCTV 
broke down, we delayed - we have delayed the start of 
these proceedings -- 

DC (LCDR Swift): We have a translation issue, sir. When we 
switched translators, he is no longer understanding 
anything being said. 

PO : Can we switch to another translator? The court is 
addressing the table of translators -- the commission is 
addressing -- I am addressing the table of translators. 
Can we switch to another translator? 

The translators changed positions. 

PO: For instance, this morning when he we had that CCTV break, 
we delayed the proceeding for 30 minutes to start so 
that the feed to the off-site viewing location could be 
established. If you mean am I concerned about what the 
media says or writes about me, no. 

DC (LCDR Swift): Understand, sir. I don't have any further 
questions. 

PO: Challenge? 

P (CDR I have some additional questions, sir. 

PO: GO on. 

P [ C D R  Sir, Military Commission Order Number 1 states that 
a presiding officer needs to be a military officer whose 
a judge advocate of any United States armed force. As 
you sit here today, do you meet that criteria, sir? 

PO: Yes. 

P ( C D R  Sir, you received some questions from Commander 
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Swift about whether the establishment of commissions was 
lawful and the executive order was lawful. As you sit 
here today, have you made any predeterminations with 
respect to those questions? 

PO: All of the counsel in the courtroom are familiar with the 
Uniform Code of Military Justice. If an order is 
patently illegal, that is one thing. However, if an 
order is questionable, which apparently some people 
thinks it is, then an officer or any member of the 
service has a duty to comply while determining whether 
or not it is illegal. 

P ( C D R  Now, sir the notice of motions for the defense was 
due on the lgth of August. Have they filed any such 
notice of motion challenging the legality of those 
orders? 

PO: That -- please sit down, Commander Swift. You look like 
you are about to jump. Don't jump. Don't worry about 
that. 

P (CDR Sir, will the role of the assistant to the 
presiding officer in any way impact your ability to 
fairly decide matters in this case? 

PO: In so far as he takes so much off my back, yes, it will 
because I don't have to worry about all the admin stuff 
that he has been sucking up. 9ut in terms of his 
impacting my vote, my voice, no. 

P ( C D R  Now you sa that there have been several contacts 
between Mr. h a n d ,  you used the term, appointing 
authority. 

PO: I thought I said OMC, but maybe I didn't. I meant the 
circle around Mr. Altenburg? 

P ( C D R  So that doesn't necessarily mean he is speaking 
with Mr. Altenburg directly, but could be speaking to 
the staff person of Mr. Altenburg? 

PO: Right. 

P (CDR Sir, the issue of speedy trial was brought up and 
we have, in fact, have notice of motions provided 
concerning speedy trial. Is there anything as you sit 
here right now w h ~ c h  will impact your ability to fairly 

Page 42 of 234 

, - -7-- 

Review Exhibit 10 



decide those motions? 

PO: NO. 

P (CDR As far as your interaction with the other members, 
do you consider them to have equal votes in this case? 

PO: Yes. 

P ( C D R  Do you consider them to be on equal footing with 
respect to votes as to what the law is? 

PO: Yes 

P ( C D R  If they need or request assistance, not being 
legally trained as you are, in trying to determine what 
the law is will you take steps to get them that 
assistance? 

PO: To get them what? 

P (CDR Assistance to help them understand the law? 

PO: Yes. 

P (CDR Sir, are you aware of any actions or are underway 
to hire court clerks to assist the other commission 
members? 

PO: I received -- and I forget when it was -- in the last 
month a draft, I believe, of a hiring of someone, a 
position nomination for someone to work in the office of 
the presiding officers. Where that is I don't know. 

P ( C D R  Sir, is the media in any way going to impact your 
ability to fairly decide this case? 

PO: NO. 

P ( C D R  If it is a question to providing the accused a fair 
trial and accommodating the media, where will that 
decision lie? 

PO: We have spent a lot of money to get six people here to 
look at Mr. Hamdan across this table. We are here so 
that these six people can carry out to President's order 
to provide a full and fair trial for Mr. Hamdan. 
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P (CDR I have no further questions, sir. 

PO: Thank you. 

DC (LCDR Swift): May I have a moment? 

PO: Yes. 

DC iLCDR Swift) : Sir, in your answers to Commander you 
indicate that you take steps to assist the other members 
understanding the law. What steps would those be? 

PO: well, since I don't know -- I am not being sarcastic -- I 
don't know what the situation would be. The first step 
is that counsel will provide motions on the law and the 
second step is that counsel will be allowed to argue 
what the law is. If the commission members decide that 
they need any more instruction on the law, then I will 
decide that then. I don't know. I don't know what they 
are going to need. I can't tell you what the steps are 
right now. 

Now, some -- you can't predict something about a 
situation that hasn't arisen yet, Commander Swift. I'm 
sorry. If your concern is this -- and I don't know why 
you have been walking around it -- sir, are ycu going go 
back in there and say, okay, y'all, I am a lawyer and 
you are not and this is the law and you got to listen to 
me. Is that your concern basically? 

DC (LCDR Swift): I do not believe you would be, sir. I am more 
concerned, not that you would intentionally do such a 
thing, I don't think you would. My concern is how a 
lawyer is inevitably viewed by other staff officers. It 
is the equivalent of my wife, who is a pilot, and I 
sitting in the cockpit seat and today we are going to 
fly an airplane and I look over and she says put the 
throttles forward. 

PO: Okay. So is your compliant about me or about any lawyer? 

DC (LCDR Swift): My concern is how we can minimize this position 
and how those steps would be taken to prevent it. 

PO: I can't tell you what I will do in an unspecified 
situation. I can tell you that I am not going to say, I 
have been a judge for ten years and a JAG for 27 years 
and you got to tell -- you got to do what I tell you 
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a b o u t  t h e  law. T h a t ' s  t h e  f i r s t  t h i n g  I c a n  t e l l  you. 
The second  t h i n g  i s  t h a t  i f  t h e y  need more a s s i s t a n c e  on 
t h e  law I imagine  and I d o n ' t  know, Commander S w i f t ,  
b e c a u s e  i t  h a s n ' t  a r i s e n ,  t h a t  i f  t h e y  need more 
i n s t r u c t i o n  on t h e  law, I w i l l  c a l l  you and Commander 
b a c k  i n t o  c o u r t  and s a y  -- I am u s i n g  h i s  name i n  
v a i n  -- C o l o n e l i s  your  q u e s t i o n  t h e  a p p l i c a t i o n  
s a y  o f  I N  RE S i e r r a  t o  4 2  U.S.C 1933 and h e  w i l l  s a y ,  
y e s .  And I w i l l  s a y ,  ~ o m m a n d e r ' w o u l d  you e x p l a i n  
your  views on t h a t ;  and  h e  w i l l  s a y ,  w h a t e v e r .  And I 
w i l l  s a y ,  d o e s  t h a t  answer your  q u e s t i o n :  and you w i l l  
s a y  something,  I d o n ' t  know. 

DC (LCDR S w i f t ) :  I u n d e r s t a n d ,  s i r  

PO: Okay. Ilowever i f  you f e e l  t h e  u r g e ,  I a lways  welcome 
b r i e f s  on any m a t t e r .  T h a t ' s  n o t  an  o r d e r  f o r  a  b r i e f .  
I f  you want t o  p u t  i t  i n ,  f e e l  f r e e .  Okay, what e l s e ,  
what o t h e r  f o l l o w  up do you have ,  Commander S w i f t ?  

DC ( L C D R  S w i f t ) :  No o t h e r  f o l l o w  up. 

PO: Cha l l enge?  

P (CDR P r o s e c u t i o n  h a s  no c h a l l e n g e .  

DC (LCDR S w i f t ) :  I would l i k e  t o  recess t o  c o n s u l t  w i t h  my c l i e n t  
r e g a r d i n g  -- 

PO: Well, I u n d e r s t a n d  t h a t ,  buL I mean I am a s k i n g  r e a l l y  
what s o r t  o f  r e c e s s  d o  you need? F i v e  m i n u t e s  i n  p l a c e  
o r  f i f t e e n  m i n u t e s  i n  t h e  o f f i c e ?  

DC (LCDR S w i f t ) :  F i f t e e n  m i n u t e s  i n  t h e  o f f i c e ,  s i r .  

PO: Cour t  is  i n  recess. 

The Commission H e a r i n g  r e c e s s e d  a t  1115,  24 August 2 0 0 4 .  

The Commission Hear ing  was c a l l e d  t o  order a t  1142, 24 August  
2004. 

PO: The commission w i l l  come t o  o r d e r .  L e t  t h e  r e c o r d  reflect 
t h a t  o n l y  t h e  P r e s i d i n g  O f f i c e r  i s  i n  t h e  commission 
room. The o t h e r  members a r e  n o t  p r e s e n t .  Defense?  

P (CDR S i r ,  b e f o r e  w e  o  f u r t h e r ,  w e  have  a  new c o u r t  
r e p o r t e r ,  S e r g e a n t  h a n d  s h e  h a s  p r e v i o u s l y  been 
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sworn. 

PO: Thank you. 

DC (LCDR Swift): Yes, sir. Before entering challenges, would you 
permit me one more question, sir? 

PO: Yeah. 

DC (LCDR Swift): When you said that you are a judge advocate, 
were you recertified when you came back off of active -- 
off of retirement, or do you base that on you previously 
being a judge advocate? 

PO: To the best of my knowledge and belief, Major General Tom 
Rummy -- Thomas Rummy, who is the Judge Advocate 
General, personally approved my retirement recall, and 
he is the one who certifies people as judge advocates. 

DC (LCDR Swift): And you base that on your belief -- on that 
belief? 

PO: Yeah. 

DC (LCDR Swift): Notwithstanding, sir, we do challenge the 
Presiding Officer for cause. We have three -- excuse 
me, four areas. 

One, we chailenge the qualifications of the Presiding 
Officer as a judge advocate based on being recalled from 
retired service and not being an active member of any 
Bar association at the time he was recalled. 

Two, despite, we understand that this is almost 
necessarily by the position you've been placed in, we 
challenge the Presiding Officer based on that the fact 
that he will exercise improper influence over the other 
members. 

PO: Okay. I want to make sure you clarify this. Are you 
challenging the system, or are you challenging me? 
Because the standard is good cause that I will not 
perform my duties. 

DC (LCDR Swift) : We're challenging you, sir 

PO: Okay. 

Page 46 of 234 

---r--. ' ' ' ' 
.,,, , . 

Review Exhibit l b  

Page Ib Id\  



DC (LCDR Swift): We are also challenging based on the multiple 
contacts that you have had, either through your 
assistant, or through yourself with the appointing 
authority. I understand that you said that this is not 
going to influence you in any way. We believe that it 
creates the appearance of unfairness, and at least at 
that level, we challenge on that. 

Additionally, based on -- although I did not attend the 
meeting of 15 July -- based on consultation with counsel 
that did, we challenge you based on having formed 
opinions prior to court regarding the accused's right in 
this trial -- the accused's right to a speedy trial in 
this case. 

PO: Anything else? 

DC (LCDH Swift): No, sir. 

PO: What do you say? 

? (CDR Sir, defense counsel said they're not challenging 
the system, they're challenging you personally. But 
they also said during voir dire, I don't think you would 
ever do anything intentionally unfair. So if it's a 
challenge to the individual, the prosecution doesn't 
believe we can do any better than a person who the 
defense concedes would never intentionally do anything 
unfair. 

The defense has stated many things about conversations 
between the appointing authority and Mr. a n d  the 
appointing authority and yourself. Specifically, during 
those conversations between you and defense counsel on 
voir dire, he stated there's been no prejudice. So as 
we sit here today, you are not tainted, there has been 
no prejudice to the defense, and we hav had recent 
changes with respected to the August lgFh memo, which 
should preclude any appearance of this happening in the 
future. 

Sir, we have no challenge and do not feel that there is 
any cause to challenge you as the Presiding Officer. 

I've considered your challenges for cause, Commander 
Swift. Under the provisions of MCI 8, I'll  forward to 
the appointing authority for his decision and action, a 
transcript of the voir dire, which will include your 
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challenge and the reasons therefore, and the comments 
made by counsel. I will also forward the Presidinq 
Officer's voir dire packet, which I believe is RE 8. 

Are there any other matters that you would wish to be 
forwarded to him for his decision? 

DC (LCDR Swift): I would wish to be able to brief, as it did come 
up during the course of this, the issue of 
qualifications. 

PO: When do you think you could have that prepared? 

DC (LCDR Swift): Certainly no later than next Monday. 

PO: Okay. Well? 

DC (LCDR Swift): I'm somewhat at a loss while down here to do 
that type of thing. But I can complete it by next 
Monday. 

PO: If you will forward that t-and he will 
provide you with any cross-whatever this is to this 
matter, and then forward it to me, and I will get it to 
the appointing authority. 

Anything else that should go up with this? 

DC (LCDR Swift): The defense has nothing else, sir. 

PO: Well, I mean the packet to the appointing authority 

P (CDR Nothing from the prosecution. 

PO: Okay. Under the provisions of MCI 8 paragraph 3(a) (3), I 
will not hold the proceedings in abeyance. 

Okay. Please recall the other members. 

The members entered the courtroom. 

Please be seated. The commission will come to order. 
Let the record reflect that all of the members of the 
commission are present. 

Have all the commission members completed a member 
questionnaire? 
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Apparently so. 

Have both counsel been provided copies of the member 
questionnaires? 

DC (LCDR Swift]: Yes, sir. 

P (CDR Yes, sir, I have. 

PO: Prosecutor, please have the members questionnaires marked 
as the next RE in order. 

P ( C D R  Sir, I've marked them Review 
9E. 9A would be Colonel 
Colonel 9 ~ ,  Lieutenant Colonel 
Lieutenant C o l o n e l  And I'm handina to the 
bailiff for delivery to t 

- 2 

:he court reporter. 

PO: Those questionnaires will be under seal 

Okay. Members, I'm now going to ask you a few 
preliminary questions. If any member has an affirmative 
response to any question, please raise your hand. As I 
ask these questions and make reference to the members, 
this refers to both the Commission Members and the 
alternate. And if I failed to state it, the alternate 
came in with the other members. 

Does any member know the accused? 

Apparently not. 

Does any member know any person named in the charges? 

Apparently not. 

Does an member know an of the counsel -- Captain 4 Commander Commander Swift -- involved in 
thls case? 

Apparently not 

Members, having seen the accused, having read the 
charges, do any of you feel that you cannot give the 
accused a fair trial for any reason? 

Apparently not. 
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Do any of you have any prior knowledge of the facts or 
events in this case that will make you unable to serve 
impartially? 

Apparently not. 

Do any of you feel that you cannot vote fairly and 
impartially because of a difference in rank, or because 
of a command relationship with any other member? 

Members, later I am going to instruct you as follows: 
As I am the only lawyer appointed to the commission, : 
will instruct you and advise you on the law. However, 
the President has directed that the commission, meanlng 
all of us, will decide all questions of law and fact. 
So you are not bound to accept the law as given to you 
by me. You are free to accept the law as argued to you 
by counsel either in court, or in motions. 

In closed conferences, and during deliberations, my vote 
and voice will count no more than that of any other 
member. Can each member follow that instruction? 

Apparently so. 

Is there any member who believes that he would be 
required to accept, without question, my instruction on 
the law? 

Apparently not. 

Have any of you had any dealings with any of the partles 
to the trial, to include counsel for either s ~ d e ,  other 
members, including myself, which might affect your 
performance of duty as a commission member in any way? 

Apparently not. 

Do any of you feel that you cannot fairly and justly 
decide this case because of any prior experiences 
related to previous military assignments or duties? 

Apparently not 

Do any of you feel that you cannot fairly and justly 
decide this case because of something you have read, 
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heard, or seen in the media concerning the events of 
9/11, a1 Qaida, Usama bin Laden, or terrorism generally? 

Apparently not. 

Have any of you been a victim of an alleged terrorist 
attack, or had a close friend or family member who was a 
victim of an alleged terrorist attack? 

Apparently not. 

Okay. As commission members, we've got to keep open 
minds regarding the verdict until all of the evidence is 
in. The verdict can only be based on evidence received 
during the proceedings, and you may not rely upon prior 
knowledge of the facts or events no matter how you got 
this knowledge. Is there any member who cannot follow 
this instruction? 

Apparently not. 

Mr. Hamdan is presumed innocent. This presumption 
remains unless or until his guilt is established beyond 
reasonable doubt. The burden to establish Mr. Hamdan's 
guilt is upon the prosecutor. Does each member 
understand and agree with this principle, and further 
agree to follow this principle in deciding this case? 

Apparently so. 

Does any member know of anything of either a personal or 
a professional nature which would cause you to be unable 
to give your full attention to these proceedings 
throughout the trial? 

Apparently not 

Are any of you aware of any matter that might raise a 
substantial question concerning your participation in 
this trial as a commission member? 

Apparently not. 

Any general voir dire of the members, trial? Not 
individual, general. 

P (CDR Yes, sir. May I proceed, sir? 
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PO: Pardon? 

P (CDR May I proceed, sir? 

PO: Yes, I'm sorry. 

Good afternoon, entlemen My name is Commander 
ICDR s- Captain 4 and I represent the 

prosecution in this case. As all members participating 
before this commission, we're here to ensure a full and 
fair trial, and we have a few general questions we'd 
like to ask of all of you. 

Since arriving in Guantanamo Bay, has anyone from the 
media attempted to talk to you or discuss this case with 
you? 

PO: Apparently not. 

P (CDR This trial will most likely require your full 
attention and may play out over several months. Does 
anyone have anything of a personal or professional 
nature that would limit your ability to participate over 
the next several months. 

PO: Apparently not 

P ( C D R  Can all members set aside any feelings generated by 
the attacks of 9/11, and render a verdict in this case 
that's based solely on the evidence presented? 

PO: Apparently so 

P (CDR All of you expressed in the questionnaires you 
filled out previously some concerns for your families as 
a result of your service on this commission. Do all 
members feel they can remain impartial towards all 
parties, and despite those concerns, fairly decide rhis 
case? 

PO: Apparently, so. 

P (CDR Also reviewing your previously filled out 
questionnaires -- 

PO: Let me note for the record that those questionnaires will 
be appended at sometime to the record, or they were. 
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P (CDR They were, 9A through E, sir. 

PO : Yeah, 9A through E. Okay. 

P ( C D R  All of you have naturally seen some news reports on 
Afghanistan, a1 Qaida, and other pertinent topics. Can 
you set aside the generalized information from those 
reports and decide this case based on the facts 
presented here? 

PO: Apparently, so. 

P ( C D R  We thank you. We have no further questions. 

PO: General? 

DC (LCDR Swift): Good morning, sirs. My name is Lieutenant 
Commander Charles Swift, and -- I'm too far from the 
microphone -- and I represent Salim Ahmed Hamdan in this 
case, and I also have some questions. 

Start with, does every member understand what the term 
"jurisdiction" means in the context of judicial 
~roceedings? Do you understand what that means? 
They're going to be doing this a lot. 

PO: Okay. Members, I'll instruct you on jurisdiction. 
Basically -- and I, of course will be glad to receive 
instructions from counsel -- jurisdiction means the 
authority of a court to hear a case. 

DC (LCDR Swift) : We would agree with that. 

In this case, now having understood what jurisdiction 
means, in this case, you've been provided with a finding 
being by the President of the United States that Mr. 
Hamdan is a person subject to the jurisdiction of thls 
tribunal. The defense challenqes -- 

PO: For the record, I keep waiving my tiand at Commander m 
at Commander Swift, I even do it to myself. It's 
because we have a translator here who needs to have us 
talk slowly. It is not trial, it's not defense, it's 
not just me, it's all three of us. Go on. I apologize 
for interrupting you. 

DC (LCDR Swift): No problem, sir. It's going to take some 
getting used to. 
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I'll start the question again. In this case, you've 
been provided with a finding by the President of the 
United States that Mr. Hamdan is a person subject to the 
jurisdiction of this tribunal. The defense challenges 
this finding. 

Is each of you willing to consider whether the 
President's finding is, in fact, lawful? 

PO: Apparently so. 

DC (LCDR Swift): Apparently so? All are wiliing to consider 
that? 

PO: Apparently so. 

DC (LCDR Swift): Does any member believe that the President's 
finding is evidence that Mr. Hamdan committed a crime? 

PO: Apparently not. 

DC (LCDR Swift): That's a negative response from all members. 

Does any member believe that the President, in making 
his findings -- let me restate that. Does any member 
believe that the President's findings are evidence that 
Mr. Hamdan has committed a crime? 

PO: Will defense agree that a prerequisite to getting this 
case before this commission was that the President made 
such a determination? 

DC (LCDR Swift): The defense agrees to that, sir. 

PO: The Presidential determination was provlded to you to show 
that this -- these charges were properly brought to this 
court. The determination is not evidence. Everybody 
understand that? 

Apparently so 

DC (LCDR Swift): And to go back, it was -- in saying that it was 
lawfully brought, that means that that was a step 
necessary; it does not necessarily mean that the 
decision itself was lawful. 

Could you rephrase? 
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DC (LCDR S w i f t ) :  One of  my p r e v i o u s  q u e s t i o n s  --  o n e  o f  my 
p r e v i o u s  q u e s t i o n s  was, whe the r  e v e r y  member was w i l l i n g  
t o  c o n s i d e r  whe the r  t h e  P r e s i d e n t  had l a w f u l l y  b r o u g h t  
M r .  Hamdan t o  t h i s  -- b e f o r e  t h i s  t r i a l ,  whe the r  he  was 
w i t h i n  t h e  j u r i s d i c t i o n  o f  t h e  commiss ion.  

PO: They d i d  a g r e e  t o  t h a t .  

DC (LCDR S w i f t ) :  Yes. I want t o  c l a r i f y  t h a t  i t  is  a  s t e p ,  b u t  
i t  i s  n o t  i n  and o f  i t s e l f  e v i d e n c e  t h a t  it i s  l a w f u l .  

PO: Okay. 

DC (LCDR S w i f t ) :  Every menher a g r e e  w i t h  t h a t ?  

PO: A p p a r e n t l y  s o .  

DC (LCDR S w i f t ) :  A d d i t i o n a l l y ,  M r .  A l t e n b u r g ,  who was t h e  
a p p o i n t i n g  a u t h o r i t y  f o r  t h i s  commission,  he  approved 
and r e f e r r e d  t h e  c h a r g e s  t h a t  you have b e f o r e  you.  Does 
any  member b e l i e v e  t h a t  b e c a u s e  M r .  A l t e n b u r g  approved  
t h a t  c h a r g e ,  t h a t  it s t a t e s  a v a l i d  o f f e n s e  a g a i n s t  t h e  
law o f  war?  

PO: Okay. A l l  members u n d e r s t a n d  t h a t  t h e  c h a r g e s  were 
r e f e r r e d  t o  t h i s  commission by M r .  John A l t e n b u r g  who 
was d e l e g a t e d  t h a t  d u t y  under  t h e  o r d e r ,  t h e  MCO, and 
t h e  M C I s .  A l l  members u n d e r s t a n d  t h a t ?  

And a l l  members u n d e r s t a n d  t h a t  by t h e  document you g o t ,  
t h e  a p p r o v a l  o f  t h e  c h a r g e  a n d  t h e  r e f e r r a l ,  
M r .  A l t e n b u r g  d e c i d e d  t h a t  t h i s  c a s e  s h o u l d  come b e f o r e  
t h i s  commission.  Do you a l l  u n d e r s t a n d  t h a t ?  

I b e l i e v e  t h a t  Commander S w i f t ' s  q u e s t i o n ,  a n d  h e  w i l l  
c o r r e c t  m e ,  is,  d o  you a l l  u n d e r s t a n d  t h a t  whe the r  o r  
n o t  M r .  Hamdan i s  g u i l t y  o f  a n y t h i n g  i s  s o l e l y  f o r  t h i s  
commission t o  d e t e r m i n e  a f t e r  h e a r i n g  a l l  t h e  e v i d e n c e :  
and t h a t  what M r .  A l t e n b u r g  d i d  was j u s t  a  s t e p  t o  g e t  
t h e  c h a r g e s  h e r e ?  Do you a l l  u n d e r s t a n d  t h a t ?  

A p p a r e n t l y  s o .  

DC (LCDR S w i f t ) :  A l l  o f  t h a t  i s  t r u e ,  b u t  my q u e s t i o n  w a s n ' t  
e x a c t l y  t h a t .  

PO: W e l l ,  t h a t ' s  why I s a i d  you c o u l d  c l a r i f y .  
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DC [LCDR Swift): Yes, sir. In addition, one of the things the 
defense is challenging is that the offense stated is, in 
fact, a violation of the law of war; that is does it 
fall within the violations as recognized in 
international and national law as a law of war 
violation? To use a lawyer's term, does it even state 
an offense? What I'm asking is whether you all are 
willing to listen with an open mind as to whether or not 
that is true or not? 

PO: As to whether or not the offense states a violation of the 
law of war? 

DC (LCDR Swifc) : That's correct 

PO: Is each member willing to consider, based on submissions 
by counsel, and the evidence that comes before the 
commission whether or not the offense as charged does, 
in fact, violate law of war? 

Apparently s o .  

P (CDR Sir, we're going to object to the way that was 
phrased. We do not desire to argue this during voir 
dire, but we do think there's a legal issue as to what 
he characterized -- 

PO : Thank you. 

p (CDR , -- someone can be convicted of before this 
commission. 

PO: Okay. Members, you're all willing to listen to the 
arguments from both sides and the evidence; correct? 
And what the President did in referring this, and 
what -- or making a determination, and what Yr. 
Altenburg did in referring this is not going to affect 
your decision on findings of guilt; right? 

Apparently so. 

I can't go any farther than that. 

DC (LCDR Swift): Yes, sir. 

PO: Go on. 

DC (LCDR Swift): In order to decide issues of law, which you were 
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previously instructed you were going to do, you'll be 
required to consider the meaning of international 
treaties, the custom and practice as established by 
military regulations, handbooks, and international cases 
throughout the world, as well as the Constitution of the 
United States, federal judicial opinions, and federal 
statutes. This will require considerable study on your 
part. Is each of you able to devote the necessary time 
to gain a complete and independent understanding of the 
issues of law raised in the case? 

Affirmative response from all members. 

As Colonel Brownback previously told you, he is the only 
lawyer on the panel. In this case, do any of you 
believe that Colonel Brownback's opinion of the law 
carries a greater weight than your own? His opinion 
of -- or what he tells you the law is, is it more valid 
than what you think? 

PO: Okay. Are you going to name the members who are giving 
you responses? 

DC (LCDR Swift): I've received a response from Colonel- 
that's negative, he doesn't believe that the opinion 
will sway him; C o l o n e l h a s  responded that the law 
is the law. 

C o l o n e l d o  you agree that your opinion is equal? 

DC (LCDR Swift) : Colonel B 
CM (Col Yes, sir 

DC (LCDR Swift): And thank you. It's also going to, of course, 
be your duty as com,ission members to weigh the evidence 
and resolve controverted questions of fact. In so 
doing, if the evidence is in conflict, you will 
necessarily be required to give nore weight to some 
evidence than others. It is, of course, your discretion 
to decide how much weight to give any piece of evidence. 
However, it is expected that you will use the same 
standards in weighing evidence -- in weighing and 
evaluating all of the evidence with that in mind. Is 
any member less likely to believe the testimony of a 
Yemeni citizen because of their country of origin, 
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religious or political beliefs, or their relationship to 
Mr. Hamdan? 

Negative response from all members. 

Does any member believe that the testimony of a U.S. law 
enforcement agent is more likely to be true solely 
because of the agent's position in law enforcement? 

Negative response from all members. Thank you. 

Does any member believe that the testimony of a U.S.  
service member is more likely to be true solely because 
of the agent's position in law enforcement? 

Negative response from all members. Thank you. 

In weighing and evaluating the evidence, you're expected 
to use your common sense and your knowledge of human 
nature and the ways of the world. Does every member 
agree that the ways of the world are different in Yemen 
than they are in the United States? 

PO: Apparently so 

DC (LCDR Swift): Does any member have any more than a passing 
knowledge of Yemen? 

Negative response from all members 

The defense is going to present you experts regarding 
the social customs and practice, living conditions in 
Yemen. Is each of you willing to consider this 
testimony, if you find it credible, in evaluating the 
evidence? 

Affirmative response from all members 

This case will also involve as we're seeing right now -- 

P (CDR Sir, at this point I'm going to object. It appears 
he's arguing the facts of his case rather than finding 
out if these individuals are qualified to sit for this 
command. 

PO: Thank you, Commander Go on. 

DC (LCDR Swift): Thank you, sir. This case will also involve 
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issues of translation; that is, statements that have 
been translated from either Arabic to English, or 
English to Arabic. Does any member speak Arabic? 
didn't think you did from your quest~onnaires. 

PO: Apparently not. 

DC (LCDR Swift): No member here speaks Arabic. 

Does every member agree that translation is not an exact 
science? 

PO: Apparently so. 

DC (LCDR Swift): The quality of translation depends largely on 
the s k ~ l l  of an individual translatur. Is every member 
willing to consider translation errors in considering 
the reliability of evidence that will be presented to 
them? 

PO: Apparently so. 

DC (LCDR Swift): Thank you. The next questions -- the next group 
of questions that I'm going to ask you has to do with 
sentencing. This is difficult because, of course, Mr. 
Hamdan has not been convicted of any crime, and these 
questions should not be taken by you as to indicate a 
belief on my part that Mr. Hamdan is guilty of any 
crime. 

PO: Counsel only have one opportunity to voir dire you, and 
that's why counsel is asking you questions about 
sentencing now, because there won't be an opportunity 
later. Go on. 

DC (LCDR Swift) : Thank  yo^, sir. And I'll skip the next part 
because the Presiding Officer just said it. 

The range of punishment available to you is anywhere 
from no time -- no time in confi'ement to a maximux of 
life imprisonment. You must be able to consider the 
entire range. Is every member willing to give the 
entire range of punishments due consideration? 

PO: Apparently so 

DC (LCDR Swift): In deciding what punishment, if any, again, if 
convicted, to award, is each member willing to consider 
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Mr. Hamdan's educational level, his background, his 
rehabilitative potential, his role in any crime for 
which he's convicted? 

PO: Might be. For any crime that he might be convicted 

DC (LCDR Swift): Might be convicted, and the fact that he is not 
a U.S. citizen or resident; and as such is not under an 
affirmative duty to obey U.S. law? 

PO: Are y'all willing to consider all those matters if we get 
to sentencing and determining a proper sentence? 

CM (Col Explain the last part, the very last phrase. 

PO: That's from Colonel B 
DC (1,CDR Swift): Yes, sir. The last phrase in it, sir, is that 

Mr. Hamdan is not a citizen, nor a resident of the 
United States. As such, he would not expect to have an 
affirmative knowledge of U.S. law or U.S. customs and 
social practices. So he doesn't have -- generally, we 
all have a duty to obey international law; but in 
deciding a punishment, looking at equivalent U.S. 
punishments may not be appropriate. And I just ask that 
you consider that. 

P (CDR Objection. That's in direct violation of a rule, 
sir. 

PO: Thank you, Commander - 
Anything else, Commander Swift? 

DC (LCDR Swift) : Yes, sir. In deciding -- does any member, 
having read the charges and specifications, believe that 
you would be compelled to vote for any particuiar 
punishment? 

PO: Apparently not 

DC (LCDR Swift): Negative response from all members 

Whether you're aware of it or not, you will soon be 
aware that in April of this year, I instituted a civil 
law suit against the President of the United States, 
Secretary for Defense, Mr. Altenburg, and General Hood 
on behalf of Mr. Hamdan regarding the legality of these 
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commissions and his detention. Does any member believe 
that I acted improperly in doing so? 

PO: Okay. Members, do all members understand the role of 
defense counsel, in that they have a duty -- and 
especially military counsel, have a duty zealously to 
defend their clients. All members understand that; 
right? 

Apparently so. 

Does any member have any complaint or objection to 
counsel performing that role zealously? 

Apparently not. 

DC (LCDR Swift): But I would still like the reaction if anybody 
believes that in my zealous representation hearing that, 
that I somehow stepped over the bounds. 

PO: Apparently not. 

DC (LCDR Swift): Does any member believe that I acted 
unprofessionally? 

PO: I don't believe the members are capable of answering that 
question at this time. 

DC (LCDR Swift): I meant it not so much as an attorney, but as an 
officer, sir. 

PO: Okay. As I pointed out earlier, military defense counsel 
are detailed, they're ordered to perform they're tasks, 
like being ordered to jump out of a plane or fly an 
airplane or take a hill, it's a duty. Go on. 

DC (LCDR Swift): I have no further questions of the members in 
individual -- in group voir dire, sir. 

PO : Okay. Members, we're now going to have various segments 
of individual voir dire. 

Okay. Under the rules, and y'all read this stuff 
yesterday, I am required to determine if a challenge for 
cause is made what matters should be forwarded to the 
appointing authority for his action on that challenge 
for cause, whether it's against one of y'all or against 
myself. I'm also required to determine if physically 
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the proceedings should be held in abeyance, whether we 
should just stop while action is being taken. And I am 
required to ensure that voir dire remains focussed on 
the proper subject. That's why I'm going to be 
remaining in the courtroom during your all's individual 
voir dire. Any questions? 

NO, don't stand up yet. I intend to start individual 
voir dire and drive on. Objection? 

P (CDR No objection, sir. 

DC [LCDR Swift) : One moment, sir. 

PO: Okay. 

DC (LCDR Swift): Sir, could we have a 15-minute recess before 
starting individual voir dire? Bathroom break. 

PO: Okay. Counsel, it appears to me, and this is not your 
fault -- 

DC (LCDR Swift) : Yes, sir 

PO: -- it appears to me that there's no such thing as a 
15-minute recess. Just the logistics involved aren't 
going to permit it. If you want a recess now, and 
that's fine with me, let's make it what, 30 minutes, 
Commander o r  45 minutes so that. y'all can bring 
in -- is there going to be -- does someone -- has 
someone gotten food for Mr. Harndan? Yes, someone's 
gotten food for Mr. Hamdan, he can eat his lunch, and we 
can come back at 1300 and start on individual voir dire. 

Is that okay with you, Commander m 
P (CDR Yes, sir. 

PO: Okay with you? 

UC (LCDR Swift) : Yes, sir. 

PO: Okay. And what they'll be doing -- well, we'll discuss 
that after the members leave the courtroom. So we will 
be prepared to start individual voir dire at, say, 1305; 
okay? 

Okay. The members will retire and we will call the 
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first of you at 1305 

All rise. 

The members e x i t e d  the courtroom 

Please be seated. The commission will come to order. 
Let the record reflect that the members and the 
alternate members -- and if I forget to name the 
alternate member, please advise me if I have neglected 
to do it -- having ieft the courtroom. You got any 
questions on individual voir dire for any members? 

P (CDR All of them, sir. 

PO: We don't have to worry about you telling me, Commander.  coming in. I'm qoing to brin q them in in order 
and I 

intend to make available to each member and the 
alternate member a copy of their questionnaire they 
prepared just so they can look at. You have it if you 
want to focus them on Question Number 63; all right? 

Okay. Now, does it appear likely, Commander t h a t  
your questioning of any member or alternate member will 
go into an area which will require a closed session? 

P (CDR No, sir. 

PO: Commander Swift? 

DC (LCDR Swift): It does appear likely, but I'd like to ask each 
of them if they believe we'll be going into a closed -- 
into an arca of -- 

PO: Okay. Well, let me -- 

DC (LCDR Swift): I'd likc to ask the question to che ~.ember, give 
them a chance to say that that would be secret. They 
know best, they were there. 

PO: Okay. We will then, unless there's objection from 
counsel, proceed like this: We will go through 
individual, nonclosed voir dire. We will then determine 
in seriatum -- in sequence, I'm sorry, if any of the 
members need to be recalled to a closed session. If 
they do, we will hold a closed session for all of the 
closed session individual voir dire. And if you have 
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c h a l l e n g e s  f o r  c a u s e ,  b a s e d  on c l o s e d  s e s s i o n  v o i r  d i r e  
r e s p o n s e s ,  you w i l l  make t h o s e  c h a l l e n g e s  d u r i n g  t h e  
c l o s e d  s e s s i o n .  A t  which p o i n t ,  w e  w i l l  t h e n  open t h e  
p r o c e e d i n g s ,  and you may make c h a l l e n g e s  on n o n c l o s e d  
s e s s i o n  m a t t e r s .  Did I s a y  t h a t  c o r r e c t l y ?  

DC (LCDR S w i f t )  : I u n d e r s t o o d  i t ,  s i r .  

P ( C D R  Got i t ,  s i r .  

PO: I must  have  s a i d  it c o r r e c t l y .  Okay. No o b j e c t i o n s ?  

P ( C D R  Nothing f u r t h e r .  

UC ( L C U R  S w i f t )  : ~ o t h i n g  f u r t h e r ,  s i r .  

PO: Commiss ion 's  i n  r e c e s s  u n t i l  1300.  

The Commission Hearing r e c e s s e d  a t  1229, 24 August  2004.  

The Commission Hearing was c a l l e d  t o  o r d e r  a t  1317,  
24 August  2004. 

PO: The commission w i l l  cone  t o  o r d e r .  L e t  t h e  r e c o r d  r e f l e c t  
t h a t  t h e  p r e s i d i n g  o f f i c e r ,  Co lone l  a r e  p r e s e n t  
f o r  i n d i v i d u a l  v o i r  d i r e .  We have  a  new c o u r t  r e p o r t e r .  
Gunny a g a i n ,  r i g h t ?  

P ( C D R :  Gunnery S e r g e a n t  y e s ,  s i r .  

PO: Thank you.  

I n d i v i d u a l  v o i r  d ire ,  t r i a l ?  

P (CDR Thank you, s i r .  Good a f t e r n o o n ,  C o l o n e l .  

CM ( ~ o l  : Good a f t e r n o o n .  

P ( C D R  C o l o n e l ,  I would l i k e  t o  f o l l o w  up on some i s s u e s  
t h a t  came u p  when you were  b e i n g  q u e s t i o n e d  a s  a  g roup .  
When t h e  d e f e n s e  c o u n s e l  was q u e s t i o n i n g  h e  s t a t e d  what 
h e  b e l i e v e d  t h e  s o u r c e s  of law t h a t  you are  t o  a p p l y  i n  
d e c i d i n g  t h i s  c a s e  a r e ,  and w e  d o n ' t  i n t e n d  t o  a r g u e  
r i g h t  now whe the r  h e  was c o r r e c t  o r  n o t .  A l though ,  I 
w i l l  raise t h a t  we d i s a g r e e  w i t h  what he  t o l d  you.  Do 
you a g r e e ,  t h a t  a s  you were i n s t r u c t e d  you a re  t o  
d e t e r m i n e  what  law t o  a p p l y  i n  t h i s  c a s e ?  
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CM ( ~ o l  Yes. 

P ( C D R  Now, sir, there are orders -- orders and 
instructions applicable to these military commissions. 
Have you had the opportunity to review those? 

CM (Col Yes, I have. 

P (CDR Assuming that you find these orders and 
instructions have been lawfully issued, you agree to 
follow those orders and instructions? 

CM (Col Yes. 

P (CDR Now, the defense counsel, when discussing whether 
he had jurisdiction in the case and the presiding 
officer explained the meaning of the term jurisdiction, 
the defense only referred to violations of the law of 
war. Now, do you understand the jurisdiction of 
military commissions applies both over violations of the 
laws of war, as well as other crimes triable by military 
commission, and that you will get briefs from the 
parties on this issue? 

CM (Co1 yes. 

P (CDR Now, during the group questioning the defense 
counsel, mentioned a civil lawsuit that he filed on 
behalf oE his client. Do you understand that that 
lawsuit will only be relevant before this con~mission if 
it has some link to a legal, or factual, question that 
you must determine? 

CM ( C O ~  Yes. 

P (CDR Now, sir, getting into your questionnaire that I 
have reviewed and that you previously filled out. 

PO: Let the record reflect that I am handing C o l o n e l a  
copy, as I stated before, the questionnaire that he 
prepared in case you wish to focus him on some 
particular area. 

P (CDR Thank you, sir. Sir, focussing on Question 1 
appears to disclose a rofessional relationship between 
you and Colonel Could you elaborate on that? 

CM (Col - Yes. My current duty as chief of staff of 
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P ( C D R  Is there any kind of reporting relationship between 
the two of you involving raters of fitreps, or anything 
of that nature? 

CM (Col No, our common -- his rater is the base 
Commanding Officer; my rater is the commanding general 
of the Marine Corps Combat Development Command. 

P ( C D R  Do you feel there is anything involved in this 
professional relationship with Colonel t h a t  would 
impact your ability to independently decide the facts of 
law related to this case? 

CM (Col None at all. 

P ( C D R  Thank you, sir. Now, in response to Question 17 of 
your questionnaire, you indicated you thought that the 
publicity associated with this case might impact your 
family. Do you have any specific concerns of that 
nature, sir? 

CM (Colonel None, specific, but I'm sure it is not very 
hard as I put in my question for people to find out 
where you live; and I am sure that if anybody should 
determine that they want to take action that they would 
know where I live and of course my family lives there. 

P ( C D R  And, sir, in view of those concerns can you fairly 
and impartially perform your duty as a commission 
member? 

CM (Col Yes. 

P ( C D R  Now, sir, in response to Question 35 you wrote that 
your regiment in Desert Storm captured thousands of 
prisoners? 
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CM (Col  Y e s .  

P ( C D R  Were you i n v o l v e d  i n  any i n t e r r o g a t i o n s  of  c a p t u r e d  
p e r s o n n e l ?  

CM ( C o l w  No, I was t h e  -- it w a s n ' t  my r e g i m e n t ,  o f  
c o u r s e ;  And I w a s n ' t  
p e r s o n a l l y  i n v o l v e d  i n  t h e  c a p t u r e  of any of t h e  
p r i s o n e r s ,  n o r  was I i n v o l v e d  i n  t h e  i n t e r r o g a t i o n  of 
any o f  them. 

P (CDR So i s  i t  f a i r  t o  s a y  n o t h i n g  i n v o l v e d  w i t h  your  
D e s e r t  Storm e x p e r i e n c e  would impact  your  a b i l i t y  t o  s i t  
a s  a commission member? 

CM (Col  T h a t  is a  f a i r  s t a t e m e n t .  

P i C D R  Thank you f o r  your  t i m e ,  s i r  

DC (LCDR S w i f t )  : Good a f t e r n o o n ,  s i r  

CM (Col  Good a f t e r n o o n .  

PO: Once a g a i n  I n o t i c e  t o  t h e  p a r t i c i p a n t s  t h a t  when I waive 
my hand a t  Co lone l  I am d o i n g  so -- o r  any o t h e r  
member -- s o l e l y  t o  t r y  t o  g e t  them t o  slow down because  
t h e  t r a n s l a t o r s  are b e i n g  a g o n i z i n g  a t  l e n g t h .  

DC (LcDR S w i f t ) :  My c l i e n t  would a l s o  l i k e  t o  t h a n k  you f o r  t h a t .  

C o l o n e l ,  f i r s t  I would l i k e  t o  a d d r e s s  t c  t h e  q u e s t i o n s  
r e g a r d i n g  t h e  i n s t r u c t i o n s .  You have had a n  o p p o r t u n i t y  
t o  r e a d  o v e r  t h e  i n s t r u c t i o n s  and o r d e r s  i n  t h i s  c a s e ?  

CM (Col  Yes, I have 

DC (LCDR S w i f t ) :  Did you n o t e  when you r e a d  o v e r  t h a t  t h e  
i n s t r u c t i o n s ,  f o r  i n s t a n c e ,  were i s s u e d  by t h e  G e n e r a l  
Counsel  o f  t h e  Department o f  Defense?  

DC (LCDR S w i f t ) :  Did you n o t e  t h a t  t h e y  were i s s u e d ,  I b e l i e v e ,  
i n  2003? 

CM (Col  I d o n ' t  know t h e  s p e c i f i c  d a t e s ,  b u t  I d i d  n o t e  
t h e  d a t e s  on t h e  documents as I r e a d  them. 
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DC (LCDR Swift): Do you believe that the general counsel, because 
an instruction is issued by the general counsel, that it 
is necessarily indicative for instance of what are the 
crimes chargeable by a military commission? 

P (CDR Sir, I don't understand. 

PO: Could you tell me what you mean by that? 

DC (LCDR Swift) : Yes, sir. 

PO: Or tell Colonel -actually? 

DC (LCDR Swift): Yes, sir. The general counsel is of course is 
to provide legal advice to the Secretary of Defense. Do 
you believe that solely because his -- I am goinq to use 
for an example Instruction 2 that outlined the crimes 
that he believed were triable by military commission. 
Do you believe that that instruction constitutes the law 
as --,constitutes the crimes triable by military 
commission, or do you believes that it is your 
responsibility to determine what are crimes triable by 
military commission? 

PO: Colonel B y o u  have received a copy of the charqe 
sheet in this case? 

CM (col Yes, I have 

PO: You have already said that you understand that the charqe 
has been referred to this commission to determine if an 
offense was committed; correct? 

CM (Col Correct. 

PO: You have also stated that the fact that the charqe is 
written and signed and sent here does not indicate to 
you that a crime has been committed? 

CM (Col Correct. 

PO: Now, does it matter to you as you are sittinq here whether 
the general counsel of the Secretary of Defense or some 
Captain JAG is the one who wrote those offenses that are 
before you? 

CM (Col m No. 
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PO: You are going to determine whether an offense was 
committed based on the evidence brought before you? 

CM (Col Correct. 

DC (LCDR Swift): I am not sure and this comes from my inartful 
phrasing of the question, and I would like to try again. 
Do you believe that the general counsel by virtue of his 
role and delegation from the President is the 
authoritative source for what are violations of the law 
of war? 

PO: C o l o n e l h a v e  you already agreed to listen to what 
the counsel tell you what the law of war is? 

CM (Col- Yes. I guess another way to answer your 
question is do I think they made a mistake? 

DC (LCDR Swift): Or could have made a mistake? 

CM (Col- Anybody can make a mistake. 

DC (1,CDR Swift): So you are willing to listen -- 
CM (Col - Anybody can make a mistake. 
DC (LCDR Swift) : Thank you, sir. You know Colonel you 

indicated that on your questionnaire; is that correct? 

CM (Col Yes, I did. 

DC (LCDR Swift): How long have you known him? 

CM ( C o l  Since April -- well, probably about April the 
19 . 

DC (LCDR Swift): Prior to coming down did you discuss with him 
you have been both assigned to this commission? 

CM [Col- That we were both assigned, yes. 

DC (LCDR Swift): When was that? 

CM (Col I think we were notified on June the 2gth. 

DC (LCDR Swift): Briefly, can you describe that discussion? 

CM (Coi I received a phonecall from the commission that 
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t o l d  m e  I was s e l e c t e d  t o  do t h i s .  The p e r s o n  t h a t  
c a l l e d  m e  s a i d  t h e r e  was a n o t h e r  Marine .  I a s k e d  them 
i f  t h e y  w e r e  a t  l i b e r t y  t o  s a y  t h a t .  They s a i d  h e  was 
a t  t h e  same b a s e  and t o l d  m e  i t  was C o l o n e l  I 
d o n ' t  know what day of  t h e  week t h a t  w a s ,  b u t  t h e  n e x t  
t i m e  I saw C o l o n e l e i t h e r  h e  o r  I s a i d  I g u e s s  
w e  a r e  b o t h  on t h a t  commission.  

DC ( L C D R  S w i f t ) :  Did you have any d i s c u s s i o n  beyond t h a t ?  

CM ( C o l  No. 

DC (LCDR S w i f t ) :  I f  b o t h  you and C o l ~ n e l ~ u l t i m a t e l ~  end up 
s i t t i n g  on t h e  commission, would you b e  more l i k e l y  t o  
g i v e  any we iqh t  t o  h i s  arguments ,  o r  h i s  o p i n i o n s ,  over  
t h e  o t h e r  commission members b e c a u s e  you know him? 

CM ( C o l  No. 

DC (LCDR S w i f t ) :  Are you l i k e l y  t o  g i v e  less  argument o r  less 
w e i q h t  t o  h i s  a rguments  o r  o p i n i o n s  b e c a u s e  you know 
him? 

CM ( C o l :  No. 

DC (LCDR S w i f t ) :  I n o t i c e  a l s o  t h a t  you have  been  i n v o l v e d  i n  
m i l i t a r y  j u s t i c e  as  a  member b e f o r e ;  c o r r e c t ?  

CM ( C o l  Yes. 

DC (LCDR S w i f t ) :  You u n d e r s t a n d ,  o b v i o u s l y ,  t h a t  t h i s  i s  a  
c o m p l e t e l y  d i f f e r e n t  p r o c e s s  t h a n  a c c u r t - m a r t i a l ?  

CM (Col  Yes 

DC ( L C D R  S w i f t ) :  And t h a t  a s  s u c h  t h e r e  i s  no judge,  i n  f a c t ,  you 
a r e  one o f  t h e  j u d g e s ?  

CM ( c o l  Yes. 

DC (LCDR S w i f t ) :  You a l s o ,  I n o t i c e ,  a d m i n i s t e r e d  n o n j u d i c i a l  
punishment  as a  commanding o f f i c e r ?  

CM ( C o l  Y e s  

DC (LCDR S w i f t ) :  You u n d c r s t a n d  t h a t  t h e  s t a n d a r d  o f  p roof  h e r e  
is  much h i g h e r  t h a n  a t  NJP? 
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CM (Col Yes. The rules of evidence apply here and the 
elements of the charge, unlike NJP. 

DC (LCDR Swift): Also I believe that NJP is a preponderance of 
the evidence where here it is beyond a reasonable doubt? 

CM (Col Right. 

DC (LCDR Swift): I would correct one part, the rules of evidence 
are not exactly in play here, sir. 

CM (Col- Right, but I mean like the elements of proof 
like in the court-martial that don't apply in an NJP. 

DC (LCDR Swift): I understand. You indicated that you were a CO 
of several reserve Marines. Do 1 have that right? 

DC (LCDR Swift): As CO did you go to his funeral? 

CM (Col Yes, I did. 

DC (LCDR Swift): Did you meet with his family? 

CM ( C o l  Yes, I did. 

DC (LCDR Swift): What were your impressions? 

CM (Col Of what? 
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DC (LCDR Swift): During the course of that meeting did it affect 
you? 

CM (Col I have been a battalion commander. I have been 
a regimental commander. I have been in the Marine Corps 
2 8  years. It is not the first Marine that, 
unfortunately, that I have seen die, whether he was on 
or off duty in the Marine Corps. The death of every 
Marine I have known or served with has a deep affect on 
me, but it is no different that that Marine's worth is 
no more or less than the other Marines, unfortunately, 
that I have served with who have been killed. 

DC (LCDR Swift): Did you go to the site, to the former site of 
the World Trade Centers as the CO with your people down 
there? 

CM (Col Yes, I did. 

DC (LCDR Swift): When was that? 

CM ( C o l  I don't know the exact date. I would estimate 
~t was probably two weeks after the bombing. 

DC (LCDR Swift): What affect, if any, did that have on you, 
personally? Describe how you felt? 

CM (Col It is a sad sight. A lot of destruction there. 
Hard to fathom what was there and what was left. 

DC (LCDR Swift): Were you angry, sir? 

CM ( C o l  I would imagine everybody that saw it was angry. 

DC (LCDR Swift): Do you still think about it, sir? 

CM (Col That visit to there? 

DC (LCDR Swift): Yes, sir. 

CM (Col No. 

DC (LCDR Swift) : You said that you have received multip1.e 
information briefs regarding a1 Qaida, Taliban, et 
cetera. Is anything in those briefs classified? 

CM (Col Yes. 

Page 72 of 234 

Review Exhibit 10 

Page LtZ of 101 



DC (LCDR S w i E t ) :  Well, o b v i o u s l y  we s h o u l d n ' t  -- I do want t o  
know more a b o u t  t h e  b r i e f s  t h a t  you r e c e i v e d ,  b u t  can  
you g i v e  m e  a  g e n e r a l  overview of  t h e  b r i e f i n g s  w i t h o u t  
g o i n g  i n t o  t h e  c l a s s i f i e d ,  o r  s h o u l d  w e  j u s t  w a i t  f o r  a  
c l o s e d  s e s s i o n ?  

CM (Col  1 can  g i v e  you a  g e n e r a l  overv iew.  

DC (LCDR S w i f t ) :  Then i f  w e  c o u l d  go t o  t h a t .  What t y p e s  of  
b r i e f i n g s  have you r e c e i v e d  r e g a r d i n g  -- what t y p e s  of  
b r i e f i n g s  have you r e c e i v e d  r e g a r d i n g  a1 Qaida ,  
g e n e r a l l y ?  

CM (Col  Mainly b r i e f i n g s  a b o u t  t h e  o r g a n i z a t i o n ,  i t s  
h i s t o r y ,  o r i g i n ,  and t h e i r  a c t i v i t i e s .  And t h e s e  were 
n o t  s p e c i f i c  b r i e f i n g s  f o r  m e ,  b u t  b r i e f i n g s  t h a t  t h e  
s t a f f  r e c e i v e d  a s  p a r t  of  weekly,  o r  b i -weekly  
i n t e l l i g e n c e  u p d a t e s .  

DC (LCDR S w i f t ) :  Unless  i t ' s  c l a s s i f i e d ,  who gave  t h e  b r i e f i n g s ?  

CM (Col  I d o n ' t  know t h e  M a r i n e ' s  names, b u t  t h e y  a r e  
t h e  Marines  i n  t h e  b u i l d i n g  from where I am from, t h e  
Marine Corps I n t e l l i g e n c e  A c t i v i t y .  

DC (LCDR S w i f t ) :  I i n a r t f u l l y  r a i s e d  t h a t  q u e s t i o n .  I was more 
i n t e r e s t e d  i n  t h e  o r g a n i z a t i o n  t h a n  t h e  i n d i v i d u a l .  

CM (Col  The o r g a n i z a t i o n ?  

DC (LCDR S w i f t ) :  Tha t  gave  t h e  b r i e f i n g ?  

CM ( C o l  The Marine Corps I n t e l l i g e n c e  A c t i v i t y .  

DC (LCDR S w i f t ) :  Did anyone e lse  g i v e  you b r i e f i n g s  beyond t h e  
Marine Corps  I n t e l l i g e n c e  A c t i v i t y ?  

CM (Col  No. 

DC (LCDR S w i f t ) :  When d i d  t h e  b r i e f i n g s  o c c u r ?  

CM ( C o l  W e l l ,  l e t  me back  up.  I am s u r e  a l t h o u g h  I 
d o n ' t  know who s p e c i f i c a l l y  gave them t h a t  I r e c e i v e d  
b r i e f i n g s  somewhere between J a n u a r y  of  9 9  and  J u l y  of 
2000 a t  t h e  2d Marine  D i v i s i o n  a t  Camp Lejeune,  Nor th  
C a r o l i n a .  But t h e  o t h e r  b r i e f i n g s  from t h e  Marine Corps 
i n t e l l i g e n c e  a c t i v i t y  o c c u r r e d  between August of  2002 
and  p r o b a b l y  f o r  e i g h t  months o f f  and  on. 
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DC !LCDR Swift): Yes, sir. Without again, unless it is 
classified, let's talk about organization of a1 Qaida 
that you were briefed on. Were you - -  in the 
organization were you shown how -- did this briefing 
explain how a1 Qaida had and currently functions? 

CM ( ~ o l  These weren't detailed briefs specificaily on 
that subject. These were intelliqence updates, okav. 
sometimes weekly, more often twice a month. So 
regardless of the subject there might have been three 
slides in that portion of the brief and the briefer 
might have said two or three sentences about that 
subject because these were update briefs. 

DC (LCDR Swift): I understand. 

CM ( C o l  So I am not sure I have the recollection to 
answer your question and be real sure of the answer. 

DC (LCDR Swift): Well that in itself answered the question 
because the next one was anything in that brief had an 
impact on your ability to determine the facts in this 
case independent of what you have already been briefed 
on? 

CM (Col No. 

DC (LCDR Swift): And I understand you really don't have a strong 
recollection of any particular detail? 

CM (COl NO. 

DC (LCDR Swift): 1 don't have any further questions at this time. 

PO: Thank you. You may return to the deliberation room. 
Please ask Colonel t o  come in. 

There is some problems with joint procedures here, in 
the Army we don't stand when it is a single member 
coming in. You all can stand if you wish, but in the 
Army we don't do it. Please be seated. 

Let the record reflect that Colonel h a s  left the 
courtroom and Colonel h a s  entered the courtroom. 

Let the record reflect that I am handing Colonel- 
a copy of his questionnaire in case you want to refer to 
it as discussed previously. Trial? 
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P ( C D R  Thank you, s i r .  Good a f t e r n o o n ,  Colone l  - 
CM (Col Good a f t e r n o o n .  

P (CDR S i r ,  i n  r ev iewing  your  q u e s t i o n n a i r e ,  t h e r e  a p p e a r s  
t o  b e  a  r o f e s s i o n a l  r e l a t i o n s h i p  between you and 
C o l o n e l  Could you d e s c r i b e  t h a t ?  

P ( C D R  S i r ,  b a s e d  on t h a t  r e l a t i o n s h i p  t h e r e  i s  no f i t n e s s  
r e p o r t  o r  rate of  r e l a t i o n s h i p  involved? 

CM (Col  With C o l o n e l  n o  t h e r e  i s  n o t .  

P ( C D R  S i r ,  a n  t h i n g  i n v o l v e d  w i t h  your  r e l a t i o n s h i p  w i t h  
C o l o n e l  d t h a t  would c a u s e  you t o  n o t  v o t e  
i n d e p e n d e n t l y  o r  d e c i d e  i s s u e s  on your  own? 

CM (Col  w Not a t  a l l  

P ( C D R  S i r ,  g e t t i n g  back  t o  some o f  t h e  i s s u e s  t h a t  g o t  
b r o u g h t  up when you were b e i n g  q u e s t i o n e d  a s  a  group,  
t h e  d e f e n s e  c o u n s e l  i n  o n e  of  t h e i r  q u e s t i o n s  s t a t e d  
what t h e y  t h o u g h t  t h e  s o u r c e s  o f  law were w i t h  r e s p e c t  
t o  t h i s  commission.  T h a t  is  no t  something w e  want t o  
a r g u e  r i g h t  now, b u t  it i s  a  c h a r a c t e r i z a t i o n  t h a t  t h e  
p r o s e c u t i o n  d i s a g r e e d  w i t h .  Do you a g r e e ,  a s  you were 
i n s t r u c t e d  b e f o r e ,  t h a t  y o u ' r e  t h e  d e t e r m i n e r  of  t h e  law 
and t h e  f a c t  i n v o l v e d  i n  t h i s  c a s e ?  

CM (Col  I b e l i e v e  t h a t  w i l l  b e  t h e  c a s e .  

PO: C a r r y  on. 

P (CDR Thank you, s i r .  C o l o n e l a n o t h e r  t h i n g  
b r o u g h t  up was t h e  d i s c u s s i o n  o f  j u r i s d i c t i o n  and t h e  
p r e s i d i n g  o f f i c e r  d e f i n e d  what t h a t  was f o r  you. The 
d e f e n s e  c o u n s e l  p o r t r a y e d  t h e  j u r i s d i c t i o n  e x i s t s  f o r  
v i o l a t i o n s  of  t h e  law of  w a r  where i t  i s  t h e  
p r o s e c u t i o n ' s  c o n t e n t i o n  t h a t  i t  a l s o  e x i s t s  f o r  o t h e r  
o f f e n s e s  t r i a b l e  by m i l i t a r y  commission.  Do you a g r e e  
t h a t  c o u n s e l  w i l l  b r i e f  t h e s e  i s s u e s  and you w i l l  have  
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to make a determination of what that law is? 

CM (Col Yes, I do. 

P (CDR Also during the group questioning, the defense 
counsel mentioned a civil suit initially filed in the 
State of Washington. Sir, do you agree that unless that 
civil suit has a bearing on an issue of fact or law, 
that you are required to deal with as the military 
commission member that suit does not impact our 
commission trial here? 

CM (Col- I would agree with that. 

P (CDR Thank you, sir. Sir, getting back to your 
questionnaire, Questions 8 and 47, you stated that at 
one time you were responsible for coordinating movement 
of detainees. Could you elaborate on that, please? 

P (CDR Where were you physically located when you 
performed that duty? 

P (CDR Sir, were you in any way involved in making the 
determination of what detainees were eliqible for 
transfer to Guantanamo? 
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whatsoever. 

PO: I am confused by that answer. Sitting here today, do you 
have an independent recollection of seeing the name 
Salim Ahmed Hamdan before? 

CM (Col NO. 

PO: Okay. 

P (CDR Thank you, sir. 

PO: Thank you. 

P ( C D R  C o l o n e l d o  you understand that just because 
someone was transported to Guantanamo does not mean that 
they are guilty of an offense? 

CM (Col I do. 

P (CDR Sir, in Question 17, you stated that you thought 
the publicity associated with this case miqht impact 
your- family.- Do you have any specific concerns?' 

CM (Col No, that's a general comment 

P (CDR Will that in any way impact your ability to fairly 
sit as a member at this trial? 

CM (Col No, it will not 

P (CUR In Question 19, you indicated that your position m 
might lead one to believe that you are 

biassed in this matter. I will start simply; do you 
feel you are biassed in this matter? 

CM (col NO, 1 do not. 

P (CDR . Do you feel you can fairly try this case? 

PO: I am just saying this so it won't look like I am 
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whispering. Please everyone give a chance for a 
question to be translated and enough time for a response 
to be caught so that the translator can translate. 

Is there anything that you did in that capacity that 
would interfere with you being a fair and impartial 
member? 

CM (Col I don't believe so. 

P (CDR You also stated on your questionnaire that -- and 
obviously from your position, you have had briefings 
concerning 

CM ( C o 1  Yes. 

P (CDR Do you understand that those briefings are not 
evidence with respect to this commission. 

CM (Col I do. 

P (CDR And do you understand that whatever knowledge you 
gain from those briefings cannot generally be imparted 
to your fellow commission members? 

CM ( C o l  I do. 

P ( C D R  Thank you, sir. I have no further questions 

PO: Defense? 

DC (LCDR Swift): Yes, sir. Sir, as far as the questions on the 
law I think I after much stumbling, settled it down to a 
single question. Do you agree that you can't make up 
the crime -- that you can't make up the criminal statute 
after a crime has been committed and punish someone for 
it? 

PO: Do you understand the question, colonel? 

CM (Col I am going to -- not entirely. I don't 
understand the question, sir. Say it again. 

DC (LCDR Swift): Yes, sir. Do you agree that you cannot --  hat 
you cannot -- that in our jurisprudence system you 

5 6  Review Exhibit 10 

Page 78 of 234 

, . 

Page If$f of IOl 



cannot write a criminal statute after an action has 
occurred and punish something that occurred before that 
criminal statute was established? 

CM ( C o l  To restate it, do I believe that you cannot 
fabricate something to cover something that occurred in 
the past and use that against the accused? 

PO: An accused. 

CM (Col m An accused. Is that what you are asking me? 

DC (LCDR Swift): When you say fabricate something, I mean create 
a criminal charge after the fact. 

CM (Col Yeah. 

DC (LCDK Swift): Do you believe you can do that or not? 

CM ( C o l  It does not make sense to me that you could do 
that. No, I don't think you could. 

CM (Col That is incorrect. 

DC (LCDR Swift): That's incorrect? I'm sorry. Is all of your 
answers regarding -- I just want to be sure here, sir -- 
Question 47 unclassified, sir? 

CM (Col You are asking me is that information 
classified? 

DC (LCDR Swift): Yes, that is exactly what I am asking you, sir. 

DC (LCDR Swift) : Yes, sir. 

PO: So there is no confusion, you are not saying that what you 
wrote in answer to Question 47 on the paper that your 
writing is classified, are you? 
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PO: Thank you. 

DC (LCDR S w i f t ) :  Well, what I wanted t o  make s u r e  was t h a t  I 
w a s n ' t  g o i n g  t o  r e f e r  t o  a n y t h i n g  i n  your  w r i t i n g  t h a t  
was c l a s s i f i e d .  So, s i r ,  c e r t a i n l y  i f  you b e l i e v e  t h a t  
a t  t h e  t i m e  t h e  q u e s t i o n  r e q u i r e s  you t o  i n d i c a t e  
c l a s s i f i e d ,  p l e a s e  l e t  me know a n d  we w i l l  s t o p .  

L e t  m e  c l a r i f y  i f  I may. The d e t a i l s  of what is 
w r i t i n g  i s  c l e a r l y  c l a s s i f i e d .  

DC (LCDR S w i f t )  : Yes, s i r .  

PO: D e t a i l s  o f  what t h e  w r i t i n g  r e f e r s  t o ?  

CM (Col Yes. 

PO: Thank you.  

CM (Col That  ' s c o r r e c t .  

DC (LCDR S w i f t ) :  Did you s i m p l y  assemble  t h e  l i s t  o r  d i d  you have 
any e v a l u a t i o n  i n  who shou ld  be on t h e  l i s t .  

DC (LCDR S w i f t ) :  And you d i d  n o t  e v a l u a t e  a n y  of t h e  p e r s o n n e l  

CM (Col  No. 

DC (LCDR S w i f t ) :  Did you s e n d  o t h e r  i n f o r m a t i o n  a l o n g  w i t h  t h e  
l i s t  o f  names, i n  o t h e r  words, f i l e s  o r  i n t e l l i g e n c e  
a r e a  t h a t  OSD would e v a l u a t e ?  

CM (Col I d i d  n o t .  No, I d i d n ' t .  L e t  me e l a b o r a t e  on 
t h a t  IE I may. 

DC (LCDR S w i f t ) :  Y e s ,  sir. 

CM (Col. The l i s t  when I would g e t  it would come w i t h  a  
series o f  names. My j o b  was t o  e n s u r e  t h a t  i t  was i n  
t h e  p r o p e r  f o r m a t ;  t h e n  I handed 
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DC ILCDR S w i f t ) :  Did you -- were you i n v o l v e d  a f t e r  t h e  
p r e p a r a t i o n  o f  t h e  l ist w i t h  t h e  ( i t s e l f ,  
a f t e r  such  p e o p l e  had been approved.  Do you know who 
had been  approved and who had n o t  and make i t  happen? 

CM ( c o l  Yes 

DC (LCDR S w i f t ) :  Were you aware of what t h e  DSD s c r e e n i n g  
c r i t e r i a  were? 

CM (CoL Yes, I was. 

DC (LCDR S w i f t ) :  I presume t h o s e  a r e  c l a s s i f i e d ;  is  t h a t  c o r r e c t ,  
s i r ?  

CM ICol Yes, t h e y  a r e .  

DC (LCDR S w i f t ) :  W e  w i l l  a s k  abou i t  i n  c l o s e d  s e s s i o n .  While 
you were w i t h  

CY ICol Command? 

CM ( c o l  Every day  we r e c e i v e d  b r i e f i n g s .  I 
was n o t  p r i v i l e g e d  t o  any of t h e  i n f o r m a t i o n  t h a t  came 
o u t  a s  a r e s u l t  And I was n o t  
i n v o l v e d  i n  anv  o f  t h e  a c t i v i t i e s  t h a t  t o o k  p l a c e  a t  

DC (LCDR S w i f t ) :  Were you aware of t h e  a  n c i e s  t h a t  were 
p a r t i c i p a t i n g  i n  

CM (Col  w No. And I o n l y  h e s i t a t e  b e c a u s e  I c o u l d  o n l y  
s p e c u l a t e  who was h e r e .  And le t  m e  e l a b o r a t e  on t h a t .  
1 f d o  know t h a t  we had e s t a b l i s h e d  a  J T F .  The components 
of t h a t  J T F  and i t s  o r q a n i z a t i o n ,  I was n o t  i n v o l v e d  
w i t h .  

DC (LCDR S w i f t )  : You i n d i c a t e d ,  s i r ,  t h a t  you a l s o  k-elped - 
i s  t h a t  
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c o r r e c t ,  s i r ?  

CM ( C o l  I was involved p r lmar l ly  
r o l e .  I was obviouslv surrounded 

DC ( L C D R  S w i f t ) :  Were you aware -- a t  any time was t h e r e  anv 
p o s i t i o n  of d i scuss ing  ROE o r  o t h e r  p a r t s  a s  t o  whether 
t h e  Geneva Convention was a p p l i c a b l e  t o  - - 

DC (LCDR S w i f t ) :  Are those  opin ions  o r  t h e  d i s c u s s i o n s  of i t  
c l a s s i f i e d ?  

CM (Col Yes, they  a r e .  

DC (LCDR S w i f t ) :  We w i l l  d i s c u s s  them i n  c r o s s  s e s s i o n ,  sir 

You have a t tended t h e  s i r ?  

CM (Col Yes, I d i d .  

DC (LCDR S w i f t ) :  You i n d i c a t e d  t h a t  you r ece ived  s i  n i f i c a n t  
amount of t r a i n i n g  while a t  t h e  9 on 
t e r r o r i s m .  

CM (Col I d o n ' t  know i f  I would use  t h e  term 
s l g n l  i c a n t ,  bu t  i t  was p a r t  of t h e  curr iculum. And tc  
put  i t  i n  e r s  e c t i v e ,  I went t o  t h e  -prior 
t o  my d s s i g n m e n t  . 

DC (LCDR S w i f t ) :  Much of  i t ,  i n  o t h e r  words, has  s o r t  of  been 
overcome by even t s?  

CM (Col Exact ly .  

DC (LCDR S w i f t ) :  Yes, s i r .  While t h e r e ,  d i d  you read  p r i o r  t o  -- 
w h i l e  a t  t h e  - -  a n y  books a b o u t  a1 Qoida or 
Usama b in  Laden? 

CM ( C o l  No. 

DC (LCDR S w i f t ) :  While a t  t h e w a s  i t  eve r  d iscussed  
i n  t h e s e  t e r r o r i s m  c l a s s e s  t h a t  t h e  ope ra t ions  t h a t  have 
gone on i n  t h e  9 0 ' s  amounted t o  a war o r  were a c t u a l l y  
ongoing c o n f l i c t ?  
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PO: What d o e s  t h a t  have t o  do w i t h  a n y t h i n g ?  

DC (LCDR S w i f t ) :  I t  would be a n  o p i n i o n  a s  t o  t h e  l a w ,  s i r .  I 
j u s t  want t o  know i f  t h e r e  were such d i s c u s s i o n s .  

PO: P r i o r  t o  b e i n g  c a l l e d  h e r e ,  had you s a t  down and t r i e d  t o  
d e t e r m i n e  i n  your  mind whether  on your  own o r  b a s e d  on 
i n f o r m a t i o n  t h a t  you g o t  i n  b r i e f i n g s ,  t h e  r e l e v a n c e  of  
t h e  law of w a r  and  o t h e r  t h i n g s  t o  t r y i n g  p e o p l e  f o r  
a c t s  committed i n  A f g h a n i s t a n  o r  I r a q  o r  anywhere e l s e ?  

CM (Col  No. 

DC ILCDR S w i f t ) :  You ment ioned t h a t  you r e c e i v e d  briefings a l m o s t  
d a i l y  w h i l e  a t  

DC (LCDR S w i f t ) :  Is i t  f a i r  t o  s a y ,  s i r ,  t h a t  t o  r e a l l y  go beyond 
t h a t  b e c a u s e  I d o  have some q u e s t i o n s ,  I am g o i n g  t o  
s t a r t  hav ing  DAS c l a s s i f i e d  q u e s t i o n s ?  

CM (Col  Yes. 

DC (LCDR S w i f t ) :  Yes,  sir ,  I w i l l  h o l d  on .  You i n d i c a t e d  t h a t  
you had f r i e n d s  i n  t h e  Pentagon? 

CM (Col  I d i d  n o t  i n d i c a t e  t h a t .  

DC (LCDR S w i f t ) :  S o r r y ,  s i r .  That  i s  a  n o t e  t a k i n g  e r r o r  on my 
p a r t .  I d o n ' t  have any f u r t h e r  q u e s t i o n s ,  s i r .  

PO: T r i a l ?  
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eo: Thank you, Co lone l  You may r e t u r n  t o  t h e  
d e l i b e r a t i o n s  room. 

How l o n g  i s  it g o i n g  t a k e  -- you a l l  can  r i s e ,  b u t  I am 
n o t  g o i n g  t o  t e l l  you t o  r i s e .  

How l o n g  is  it  g o i n g  t o  t a k e  t o  have  a r e c e s s ?  
E v e r y t h i n g  b e i n g  e q u a l ,  t h e  t r a n s l a t o r s  need  a  b r e a k .  
Can w e  have  a  r e c e s s  f c r  1 5  m i n u t e s  by any w i l d  chance?  
We can  d o  i t ?  

The cvunsel i n d i c a t e d .  

The c o u r t  i s  i n  r e c e s s .  

The Commission Hear ing  r e c e s s e d  fit 1410, 24 August 2004. 

The Commission Hear ing  was c a l l e d  t o  o r d e r  a t  1 4 3 1 ,  
24 August 2004. 

PO:  Proceedinqs w i l l  come t o  o r d e r .  Let t h e  r e c o r d  r e t l e c t  
t h a t  a l l  Garties p r e s e n t  when w e  l e f t  are  once  a q a i n  
p r e s e n t .  - c o l o n e l '  i s  i n  t h e  cour t room.   he o t h e r  
members a r e  n o t  p r e s e n t .  I am hand inq  Colone l  B 
h i s  i n d i v i d u a l  q u e s t i o n n a i r e  f o r  r e f e r e n c e  d u r i n g  t h e  
v o i r  d i r e .  T r i a l ?  

P (CDR Thank you, s i r .  Good a f t e r n o o n ,  Colone l  - 
CM (Lo1 Af te rnoon .  

P ( C D R  S i r ,  g e t t i n g  r i g h t  t o  t h e  q u e s t i o n n a i r e ,  i n  
Q u e s t i o n  1 5  you i n d i c a t e d  t h a t  you t h o u g h t  t h e  p u b l i c i t y  
a s s o c i a t e d  w i t h  t h i s  c a s e  might  impact  your  f a m i l y .  Do 
you have any s p e c i f i c  c o n c e r n s  i n  t h a t  r e g a r d ?  

CM (Col  No, I d o n ' t  have  any s p e c i f i c  c o n c e r n s .  I was a  
l i t t l e  concerned  back i n  June  when my name showed up i n  
t h e  newspaper a b o u t  b e i n g  a  p a r t  sf t h i s  cornmission. I 
was m o s t l y  concerned  a b o u t  t h e  a f f e c t  i t  wocld have on 
my f a m i l y .  However, g i v e n  t h e  r e a l i t y  t h a t  t h i s  was 
g o i n g  t o  b e  i n  t h e  p a p e r s  and was g o i n g  t o  have h i g h  
p u b l i c i t y  b o t h  i n  t h e  Uni ted  S t a t e s  and everywhere  else, 
I r e c o g n i z e d  t h e  f a c t  t h a t  a l l  o f  u s  i n  t h e s e  
p r o c e e d i n g s  a r e  i n  a  s imilar  s i t u a t i o n  hav ing  t o  do w i t h  
t h e  p u b l i c i t y  and  hav ing  f o l k s  know who you a r e .  Given 
t h a t ,  I d i s c u s s e d  i t  w i t h  my f a m i l y  and I o r l y  have 
g e n e r a l  c o n c e r n s  f o r  t h e i r  s a f e t y ;  b u t ' e i t h e r  way it i s  
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n o t  g o i n g  t o  a l t e r  my a b i l i t y  t o  c a r r y  o u t  my d u t ~ e s  
h e r e .  

P (CDR Thank you, s i r .  S i r ,  i n  r e s p o n s e  t o  Q u e s t i o n  37 
you s t a t e d  t h a t  you knew a r e t i r e d  
who was a  v i c t i m  of  t h e  9 / 1 1  a t t a c k s ?  

CM (Col C o r r e c t .  

P (CDR S i r ,  what was your  r e l a t i o n s h i p  w i t h  him? 

So is  t h e r e  a n y t h i n g  i n v o l v e d  i n  t h i s  p r o f e s s i o n a l  
a c q u a i n t a n c e  r e l a t i o n s h i p  t h a t  would impact  y o u r  a b i l i t y  
t o  f a i r l y  d e c i d e  t h i s  c a s e ?  

CM ( C o l  Not a t  a l l .  i d i d  n o t  know h e  was a  v i c t i m  o f  
t h e  9  11 a t t a c k s  u n t i l  a b o u t  a month a f t e r  them when I 
was s p e a k i n g  t o  some f r i e n d s  of  o u r s  who were also 
s t a t i o n e d  a t  Hanscom a t  t h a t  t i m e .  

P (CDR Now, s ir ,  i n  Q u e s t i o n  45 you w r o t e  t h a t  you had 
r e a d  a  book e n t i t l e d  a  C r i s i s  of I s l a m .  Do you 
u n d e r s t a n d  t h a t  wha tever  you r e a d  o r  remember from 
r e a d i n g  i n  t h a t  book i s  n o t  e v i d e n c e  i n  t h i s  c a s e ?  

CM ( C o l  A b s o l u t e l y .  

P ( C D R  And you w i l l  judge t h i s  c a s e  b a s e d  on t h e  e v i d e n c e  
p r e s e n t e d  t o  t h e  commission? 

Cki (Co l  Yes, I w i l l .  

P ( C D R  I want t o  t o u c h  on a  few t h i n g s  t h a t  o c c u r r e d  when 
t h e  g roup  w a s  b e i n g  q u e s t i o n e d .  During t h a t  q u e s t i o n i n g  
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the defense counsel stated to you the sources of law 
that he felt applied to this commission. He mentioned 
treaties, statutes, other things. Not getting into both 
sides of the argument on that issue, I think it was 
evident that we did not agree with his statement. Do 
you agree that you are the determiner as a conmission 
member of the law, issues that will happen in this case? 

CM (Col - As I understand the orders that have been given 
to us on this commission, we will both determine the law 
and the facts in this case. So yes, the answer is yes. 

P (CDR Also during that group questioning there was 
mention of jurisdiction which had been explained to you 
by the presiding officer. In that discussion the 
defense counsel stated that there was jurisdiction of 
law of war violations. Now, we will contend that there 
is also jurisdiction over crimes triable by military 
commission in accordance with the orders and 
instructions. Do you understand that this is 
potentially a point of issue and that you will receive 
briefing from counsel on such issues and you will be 
required to decide it? 

CM (ccl I understand that defense and the prosecution 
have a difference of opinion as to what laws apply and 
how they apply, and that will be :he commission's job to 
determine whether the motions thaz you set forth in 
front of us are valid or not and we will judge that. 

P (CDR Yes, sir. Sir, also brought up was a lawsuit 
brought by defense counsel in civilian court initially 
in the State of Washington. Do you understand that that 
is a separate and distinct proceeding, and that unless 
it impacts a question of law or fact in this proceeding 
it has no impact on what we are doing here? 

CM (col I u~derstand that. 

P (CDR I just want to clarify one particular phrase you 
used in filling out your questionnaire on Question 41. 
When discussing how 9/11 affected you, one of your 
comments was that we must stand tall. Could you please 
explain that to us. 

CM (Col I believe I also wrote and I can refer here that 
the threat of terrorism, in my opinion, is much like 
many of the other threats throughout the course of 
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h i s t o r y  of  o u r  c o u n t r y  we have f a c e d .  I won ' t  g e t  i n t o  
any  s p e c i f i c s ,  h u t  t h a t  t h r e a t  much l i k e  t h e  h i s t o r i c a l  
t h r e a t s  w e  have f a c e d  must  b e  met w i t h  t h e  same r e s o l v e  
a s  t h o s e  p r e v i o u s  t h r e a t s  t o  o u r  c o u n t r y  and t h a t  was my 
i n t e n t i o n  when I s a i d  w e  must s t a n d  t a l l .  

P ( C D R  When we a p p l y  t h i n g s  t o  t h e  s p e c i f i c s  of  t h i s  
p a r t i c u l a r  a c c u s e d  and h i s  r i g h t  t o  a  f a i r  t r i a l  you s e e  
n o t h i n g  i n  your  b a c k g r w ~ n d  t o  impact  y o u r  a b i l i t y  t o  
s e r v e  o n  t h i s  commission? 

CM (Col  A b s o l u t e l y  none.  

P (CDR Thank you v e r y  much, s i r .  

DC (LCDR S w i f t ) :  I have  o n l y  a few q u e s t i o n s ,  s i r .  

PO: Pardon? 

DC (LCDR S w i f t ) :  I have o n l y  a few q u e s t i o n s .  

PO: Okay. 

DC (LCDR S w i f t ) :  I know t h a t  comes a s  a s u r p r i s e ,  s i r .  

One -- b e f o r e  I b e g i n ,  is  a n y t h i n g  i n  your  
q u e s t i o n n a i r e ,  j u s t  r e v i e w i n g  i t  a g a i n ,  c l a s s i f i e d  i n  
any  way? I know you i n t e n d e d  it n o t  t o  b e ,  b u t  I d o n ' t  
want t o  r e f e r  t o  someth ing  c l a s s i f i e d .  

CM (Col  There  i s  n o t h i n g  t h a t  I w r o t e  i n  t h e r e  t h a t  is 
c l a s s i f i e d .  

You were i n v o l v e d  w i t h  t h e  1-1 
i s  t h a t  c o r r e c t ,  s i r .  

Cl4 (Col  Yes. Y ~ J  a r e  m k i n g  a s l l c h c  r r l s r a k a  ;n 
t e r m i n o l o g y  c h e r e .  - 

UC (LCDR S w i f t )  : Yes, s i r .  

CM ( C o l  The m i s s i l e  you a r e  r e f e r r i n g  t o  i s  t h e  H e l l  
F i r e  M i s s i l e .  

DC (LCDR S w i f t )  : Yes, s ir .  

CM fCol - And, yes ,  I was i n v o l v e d  i c  t h i s  program. 
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PO: Which program? I am s o r r y .  

CM iCol t o  a r m  t h e  i t h  t h e  

PO: Thank you. 

DC (LCDR S w i f t ) :  Yes, s i r .  I n  t h e  
have  any  o p e r a t i o n s  o r  was a  
u s e d  t o  f i r e  
documented f a c t .  Were you i n  anvwav i n v o l v e d  i n  t h a t  - - 
o p e r a t i o n ,  s i r ?  

knowledge of t h e  t a c t i c a l  o r  m i s s i o n  d e t a i l s ,  r e a l l y  
j u s t  t o  p r o v i d e  t o  t h e  f o r c e s ,  s i r .  

DC (LCDR Swift): I have  no o t h e r  ques t - ions  a t  t h i s  p o i n t .  

PO: Thank you.  Any o t h e r  f o l l o w ?  

S i r ,  c o u l d  you r e t u r n  t o  t h e  d e l i b e r a t i o n  room and 
p l e a s e  a s k  C o l o n e l  t o  come i n .  

CM (Col  I w i l l .  

PO: Thank you .  L e t  t h e  r e c o r d  r e f l e c t  t h a t  C o l o n e l  
l e f t  t h e  cour t room and  t h a t  L i e u t e n a n t  C o l o n e l  
h a s  e n t e r e d  i t ,  and  t h a t  I have handed him h i s  
q u e s t i o n n a i r e .  

I has 

T r i a l ?  

Thank you, s i r .  Good a f t e r n o o n ,  L i e u t e n a n t  Co lone l  
(cgR - 

CM (L tCol  Good a f t e r n o o n .  

P ( C D R  Lieutenant C o l o n e l  
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CM (LtCol That's correct. 

P (CDR Obviously, I don't want us to get i.nto classified 
information, but could you generally describe what your 
role, or what your duties were. 

P (CDR Were you ever specifically involved with or 
provided information concerning the capture of the 
accused? 

CM (~tcol No, 1 was not. 

P (CDR Do you have any knowledge concerning the 
circumstances of the accused's capture? 

CM ( L ~ C O ~  NO, I do not. 

P (CDR Do you have any information concerning his 
detention after being captured? 

CM (LtCol No, I do not. 

P (CDR Now, as an o f f i c e r  have you ever 
received specialized training on the a1 Qaida 
organization or the Taliban? 

CM (LtCol Specialized training, no I have not. 

P (CDR Is there anything involved in training you received 
or your exposure as an -officer that you 
feel would impact your ability to fairly try this case? 

CM (LtCol No, there is not 

P ( C D R  Just want to touch on a couple of things raised 
when the entire group was being questioned. Durlng 
defense counsel's questioning he stated what he felt the 
sources of law were applicable to this case. It was 
probably evident that the prosecution did not feel the 
same way on that issue. Do you understand that as a 
commission member it is for you to determine what the 
applicable law is with respect to this case? 
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CM (Lt~ol Yes, I do. 

P (CDR Also in the defense counsel's questioning there was 
discussion of jurisdiction and the presiding officer 
assisted in defining what jurisdiction was. The defense 
counsel mentioned violations of the law of war in order 
to determine jurisdiction, and have jurisdiction, where 
the prosecution would also contend that offenses triable 
by military commission also generate jurisdiction. Thls 
is obviously a tough time for those terms bur the poict 
I am getting at is do you understand that you will get 
briefed on those issues by both sides and you will have 
to make a determination? 

CM [ ~ t ~ o l  Yes, I do. 

P (CDR ~ l s o  mentioned during the group questioning was 
defense counsel filing a lawsuit at leas: then in the 
State of Washington. 

Do you understand that that lawsuit is separate and 
distinct from this commission? 

CM (~tCol Yes, I do. 

P (CDR And do you understand that unless a question of 
fact or a law question comes up in this commission that 
makes that lawsuit relevant these are two separate 
entities, if you will? 

CM ( ~ t ~ o l  Yes, I do. 

P (CDR Thank yoc, very much. 

PO: Commander Swift? 

DC (LCDR Swift): Yes, sir. Good afternoon, Colonel 

CM (LtCol Good afternoon. 

DC (LCDR Swift): Let me begin wirh the same warning, or caveat, 
that Colonel u s e d ,  please in my questions if I even 
tread towards classified information alert me. 

Were you ever physically located in in these 
du-ies? 

CM ( L ~ C O ~  Yes, I was. 
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DC (LCDR Swift): During what periods of time? 

DC (LCDR Swift): And you worked with which organizations? 

CM (LtCol = 
DC (LCDR Swift): What was your role inside that task force? 

DC (LCDR Swift): Were you one of the officers or the officer in 
charge? 

CM (LtCol I was -- when we went forward? 

DC (LCDR Swift): Yes. 

CM ( L t C o l  At times I was the officer in charge oT the 
5-2 portion. 

DC (LCDR Swift): (-1 Will it require you to go 
into classified information to talk about who you 
provided -to? 

CM (~tCol Yes, it would 

We will save that. In order to provide this DC ILCDR S V l f r l  
-- well, will it require you to go into 

classifled information to tell me any of the sources of 
the -you used? 

CM (LtCol - - 
DC (LCDR Swift): You stated earlier that you do not know or did 

not know Salim Ahmed Hamdan? 

DC (LCDR Swift): In your experience there were people who were 
being referred to by their full names who were being 
detained? 

CM (LtCol Yes, yes, sir, they were. 
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DC (LCDR S w i f t ) :  Were a l l  t h o s e  names c o r r e c t  a t  t h e  t i m e  tha t .  
t h e y  were b e i n g  r e f e r r e d  t o ?  

CM (L tCol  To t h e  b e s t  o f  my knowledge. 

CM (L tCol  Yes, it  i s  p o s s i b l e .  

CM (LtCol T h a t ' s  c o r r e c t ?  

2C ( L C D R  S w i f t ) :  Yes, sir. As a n  
more l i k e l y  co  p u t  s c o c i  
hav ing  e x p e r i c n c c  i n  how :hey d ~ e  CievelapccJ? 

CM (L tCol  A s  opposed t o ?  

DC (LCDR S w i f t ) :  A s  opposed t o  o t h e r  e v i d e n c e ?  

CM (L tCol  I would weigh t h e  e v i d e n c e  t h a t  i s  p u t  b e f o r e  
m e .  I f  you a re  s a y i n g  t h e  w o u l d  b e  t h e  
e v i d e n c e ?  

DC (LCOR S w i f t ) :  Did you b e l i e v e  t h a t  t h e  YOU 
were o b t a i n i n g  1-1 was a c c u r a t e ?  

CM (L tCol  A t  times yes ,  a t  times n o t .  

OC (LCDR S w i f t ) :  T o  be more s p e c i f i c ,  does  i t  r e q u i r e  you t o  go 
i n t o  c l a s s i f i e d  i n f o r m a t i o n ?  

CM ( L t C o l  I am n o t  s u r e .  I t  w i l l  depend on t h e  q u e s t i o n  
i t s e l f .  

DC (LCDR S w i f t ) :  Okay. I w i l l  t r y  a n o t h e r  c o u p l e  t h e n .  When you 
s a y  a t  times n o t ,  c a n  you e l a b o r a t e  on t h o s e  o c c a s i o n s  
when i t  w a s n ' t  a c c u r a t e ?  

CM (L tCol  I t  might  b e  b e s t  i f  w e  j u s t  do  t h a t  i n  c l o s e d  
s e s s i o n .  

DC [LCDR S w i f t ) :  Yes, s i r .  You i n d i c a t e d  t h a t  you d i d  s e l f - s t u d y  
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on a1 Qaida, can you describe that? 

CM (LtCol As an I of course we are 
reviewin the information that is coming in, the 4 reports, and that's what I refer to as 
self-study. 

DC (LCDR Swift) So ou are basing that primarily on the 
d r e p o r t s  that you received? 

CM (LtCol Correct. 

DC (LCDR Swift): You didn't do additional study by reading books? 

CM (~tcol Yes. 

DC (LCDR Swift): Is that the same as Taliban and Islamic 
fundamentalism? 

CM (LtCo1 Correct. 

DC (LCDR Swift): You indicated that you've seen some nedia 
coverage on military commission proceedings. Can you 
elaborate? 

CM ( L t C o l  Just that they were forming the commissions in 
Guantanamo Bav and it would be the first time since 
World War 11. 

DC (LCDR Swift): Do you remember where you received that from? 

CM (LtCol CNN and Fox most likely. 

DC (LCDR Swift) : As an o f f i c e r  when you pre ared 
briefs -- and you prepared briefs for use by & 
is that correct, sir? 

CM (LtCol Yes, I have 

DC (LCDR Swift): You have during your career? 

DC (LCDR Swift): You are required to put faith in the sources and 
material that's being provided to you: is that correct, 
sir? 

CM ( L t C o l  That's correct -- well, and you have to weigh 
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the evidence. 

DC (LCDR Swift): Are you more -- because of vour exoerience is it 
~ ~ - ~ 

fair to sa that .ou are more inclined toward believing 
an that's been put together by a 
competent officer? 

CM (~tCol Just depends on the information. 

DC (LCDR Swift): In addition to your tour i n h a v e  
operational roles in 

DC (LCDR Swift): Were you -- without again -- if it requires us 
go into classified let me know. What exactly did you do 
as that liaison officer? 

CM ( L t C o l  We would have to discuss that elsewhere. 

DC (1,CDR Swift) : Classified information, okay. 

The rest of my questions are going to go into the same 
area and we will need to do this in closed session. 

P (CDR Nothing additional, sir. 

2 0 :  Sir, would you lease return to the deliberation room and 
ask Colonel d t o  come in. 

Let the record reflect that Colonel m has entered 
the courtroom and has left tb.e courtroom. 
I have provided Colonel a copy of his 
questionnaire. Trial? 

Thank you, sir. Good afternoon, Lieutenant Colonel 
(CDR - 

CM (LtCol Good afternoon. 

P (CDR I would like to address your questionnaire. 
Particularly, I want to focus on Questions 15 through 
18. You expressed concern about the safety for your 
family as a result of your service on this commission. 
Are there any specific concerns that you have? 
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CM (LtCol No, there are no specifics. It is all 
generalized comments about the concern and safety of my 
family. 

P (CDR Do you feel that you can, as hard as it may be, put 
aside those concerns and give this commission your 
undivided attention and provide the fair trial if called 
upon to do so? 

CM (LtCol If called upon to do so, yes, sir, I can. 

P (CDR And for purposes of my questioning, I understand 
you are an alternate at this point, but I will couch my 
questions as if you are selected to sit. 

CM (LtCol Understood. 

P (CDR As a voting member, you put in your questionnaire 
that the events of 9/11 in general aroused strong 
emotions as they have in most Americans. Do any of 
those emotions impact your ability to judge this 
particular accused? 

CM (LtCol No, sir, they do not. 

P (CDR Would you agree that any emotional response should 
not sway your judgment in assessing the facts and law in 
this case? 

CM (LtCol Very much so, sir, they must stay out. 

P (CDR On your questionnaire you put that, as of right 
now, you don't feel influenced by the high media 
interest in this case, but that possibly you might. 
Could you explain to us what you foresee might occur in 
the future? 

CM (LtCol What I believe is that possibly if it comes 
very high media and attention that they will find out 
that where I live, things like that. And the press will 
be bothering my family, my myself when we are not in 
these proceedings and that is how I see the media could 
possibly affect me. 

P ( C D R  Will you be able to set aside that concern and 
conduct business and provide a fair trial while in this 
courtroom? 
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CM (L tCol  Yes, s ir ,  I c a n .  

P (CDR You a l s o  p u t  i n  your  q u e s t i o n n a i r e  t h a t  you d e s i r e  
t o  s e c k  j u s t i c e  f o r  t h o s e  who have p e r i s h e d  a t  t h c  hands 
of  t e r r o r i s t s .  

CM (L tCol  That  is  p a r t  of  t h e  e m o t i o n a l  r e s p o n s e  that I 
had.  That  p r o b a b l y  g o e s  w i t h  how I f e e l ,  s t r o n g  
e m o t i o n a l l y  towards  t h i s  c a s e .  Unders tanding t h a t  what 
I s a i d  i n  my p r i o r  answer t h a t  I w i l l  t a k e  t h e  emot ion 
o u t  of  t h a t ,  b u t  I want t o  b e  f o r t h r i g h t  i n  my 
q u e s t i o n n a i r e  i n  how I responded .  

P (CDR And i n  s e e k i n g  j u s t i c e ,  do  you u n d e r s t a n d  t h a t  
i n v o l v e d  i n  s e e k i n g  j u s t i c e  i s  e n s u r i n g  a  f a i r  t r i a l  and  
h o l d i n g  u s  t o  o u r  o b l i g a t i o n  t o  p r o v e  t h i s  c a s e  beyond a  
r e a s o n a b l e  doub t?  

CM ( ~ t C o 1  Tha t  i s  e x a c t l y  p a r t  of my answer,  s i r .  1 
t h i n k  t h a t  i t  is  on b o t h  s i d e s  t h a t  t h i s  must have a n  
end  s t a t e  a t  some p o i n t  i n  t i m e  and I t h i n k  j u s t i c e  h a s  
t o  b e  s e r v e d  f o r  a l l  i n d i v i d u a l s  i n v o l v e d .  

P (CDR On your  q u e s t i o n n a i r e  i n  Q u e s t i o n  4 5 ,  you i n d i c a t e d  
you have  r e a d  media r e p o r t s  a b o u t  c o n d i t i o n s  of  
d e t e n t i o n  i n  A f g h a n i s t a n  and Guantanamo. Roughly, how 
many a r t i c l e s  have you s e e n  on t h i s  s u b j e c t ?  

CM ( L t C o l  I would p r o b a b l y  s a y  two t o  t h r e e ,  s ir .  

P ( C D R  Did you come a c r o s s  them j u s t  a s  t h e  normal r e a d i n g  
o f  t h e  p a p e r  o r  watching TV o r  d l d  you s p e c i f i c a l l y  s e e k  
them o u t ?  

CM (LtCol  .d No, I came a c r o s s  them j u s t  by  s t r i c t l y  
a c c l  e n t ,  s lr .  

P (CDR Have you e v e r  p e r s o n a l l y  v i s i t e d  any of  t h e  
d e t e n t i o n  f a c i l i t i e s  i n  A f g h a n i s t a n  o r  h e r e  a t  GTMO? 

CM ( ~ t c o l  No, s ir ,  I have  n o t .  

P (CDR Do you have any way a s  you s i t  h e r e  r i g h t  now t o  
judge  t h e  a c c u r a c y  of t h e s e  a r t i c l e s  t h a t  you may have 
r e a d ?  

CM ( L t C o l  No. I have no b a s i s  f o r  t h e  judge  of t h o s e  
a r t ic les ,  s i r .  
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P ( C D R  And you u n d e r s t a n d  t h a t  your b a s i s  t o  judge t h e s e  
t y p e  o f  i t e m s  is based  on what you w i l l  see p r e s e n t e d  
b e f o r e  t h i s  commission? 

CM (LtCol  That  i s  correct, I u n d e r s t a n d  t h a t .  

PO:  Could c o u n s e l  and C o l o n e l  p l e a s e  let a  l i t t l e  t i m e  
e l a p s e  between q u e s t i o n s  and answers ,  p l e a s e ?  

P (CDR Yes, s i r .  I n  l o o k i n g  a t  Q u e s t i o n  4 7 ,  you s a y  t t a t  
a t  l e a s t  a t  some p o i n t  you e x p r e s s  a n  o p i n i o n  t h a t  a t  
l e a s t  some d e t a i n e e s  a t  Guantanamo Bay a r e  t e r r o r i s t s .  
D o  you r e c a l l  when o r  t h e  c o n t e x t  Of e x p r e s s i n g  t h a t  
o p i n i o n ?  

CM (L tCol  No, I do n o t  r e c a l l  t h e  p remise  of t h a t .  I 
t h i n k  t h e  most i n f l u e n t i a l  p i e c e  I saw was from 2 0 / 2 0 ,  
b u t  I may n o t  be r i g h t  a b o u t  t h a t .  

P (CDR Is t h a t  what t h e  o p i n i o n  was b a s e d  on a  2 0 / 2 0  -- 

CM ( L t C o l  Yes, and t h a t  o p i n i o n  a t  t h e  t i m e .  

P ( C D R  When you made t h a t  s t a t e m e n t  were you r e f e r r i n g  t o  
any p a r t i c u l a r  d e t a i n e e ?  

CM : I . tCol  No, s i r .  That  was l u s t  a  g e n e r a l  s t a t e m e n t  

P ( C D R  So t h a t  had n o t h i n g  t o  do w i t h  t h e  s t a t u s  of  t h i s  
p a r t i c u l a r  accused?  

CM iLtCol No, s i r .  

P (CDR No f u r t h e r  q u e s t i o n s ,  ' s i r .  

DC (LCDR S w i f t ) :  I must c o n f e s s ,  C o l o n e l ,  on Q u e s t i o n  1 8  I r e a l l y  
d i d n ' t  u n d e r s t a n d  your  answer .  So, I am going t o  a s k  
t h e  q u e s t i o n  a q a i n .  Do you b e l i e v e  t h a t  your  
p a r t i c i p a t i o n  i n  t h e s e  p r o c e e d i n g s  w i l l  have any e f f e c t  
on you? Any a f f e c t  on how  yo^ a r e  viewed o r  p e r c e i v e d  
e i t h e r  i n  your  p e r s o n a l  o r  p r o f e s s i o n a l  l i f e ?  

CM (L tCol  What t h a t  means i s  i f  -- I w i l l  t r y  t o  slow 
down some. 

DC (LCDR S w i f t )  : Thank you, s i r .  

CM [L tCol  What I meant b y  t h a t  i s  i t  comes o u t  e s  a  
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negative reaction in the United States, knowing that I 
was part of these commissions. I may be perceived 
negatively also based on the way the question was worded 
to me at the time. 

DC (LCDR swift): Let get more specific then. What would a 
negative reaction be in the United States? Can use -- 
is that to a finding of not guilty, a neqative, or angry 
reaction or to the proceedings themselves? 

CM ( L t C o l  To the proceedings themselves, more in general 
to me. 

DC (LCDR Swift): Are you concerned at all professionally about 
how being a member of this panel can affect you? 

CM (LtCol No, sir, I do not. 

DC (LCDR Swift): In Question 41, you did answer to the events of 
9/11 has made you very angry. And it is important that 
we be forthright and I certainly understand that you 
will do your absolute best to divorce emotion, but you 
do have strong emotions, don't you? 

CM (LtCol Yes, I do have strong emotions, sir. 

DC (LCDR Swift): You indicated that you knew you had professional 
friends in the Pentagon and you wrote down two names and 
I don't think it is relevant to put their names down. 
Were they killed, injured, or were just there? 

CM (LtCol They were just there, sir. 

DC (LCDR Swift): Did you talk to them about what happened? 

CM ( L t C o l  No, I had never talked to either one of those 
about that. 

DC (LCDX Swift): You indicated in Question 42 that you believed 
that if your identity or membership in this comniission 
is exposed or broadcast to the public that you belleve 
that they will seek me out, seek me and my family out 
for revenge. First of all, who is they? 

CM (~tCol Terrorist organizations, sir. 

DC (LCDR Swift): Do you believe they will do that whether you 
find Mr. Hamdan quilty or not guilty. Does it matter 
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what you find if you participate? 

CM ( L t C o l  I think my participation alone would be the 
reason, sir. 

DC (LCDR Swift) : Is this a strong feeling or -- well you stated 
it as a strong feeling. Do you still stand by that? 

CM [LtCol Yes, it is a strong apprehension to better 
describe it for you, sir. 

DC (LCDR Swift): You indicated on Question 44 that you have done 
self-study regarding a1 Qaica on the Internet. Can you 
briefly describe what sites you have gone to and how 
much time you have spent on them. 

CM ( L ~ c o l  Numerous sites I have gone to, whatever I 
could find on the search. The Class of Civilizations 
was probably the best book I have read. I j ~ s t  wanted 
to understand. 

PO: I state for the record, once agaln, that when I make 
motions towards counsel or a member I am not doing 
anything other than trying to keep them to speak slowly 
so that the translators can translate. I apologize for 
~nterrupting. 

CM (LtCol I'm sorry. I'll slow down. Sir, to get back 
to your question I want to understand both sides how 
Islamic, also United States, also the Taliban what their 
values were, what they wanted, their goals, things like 
this. I wanted an understanding. I think I can better 
my life, know the reasons of the things that have 
happened. 

DC (LCDR Swift): How much time did you spend on that? 

CM ( L t C o l  That is difficult to say. I wouldn't say I 
was obsessed, but I have probably spent probably a 
month's of research. 

DC !LCDR Swift) : A month? 

CM (LtCol Yes. And that's over four to five years. 

DC (LCDR Swift): Over four to five years. So you began this 
study before 9/11? 
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CM ( L t C o l  No, sir. Only the book Class of Civilizations 
was before. 

DC (LCDR Swift): In Islamic fundamentalism you indicated 
self-study, but you also indicated 5-2 briefings, were 
those classified? 

CM (LtCol Yes, sir, they were 

DC (LCDR Swift): Then we will discuss those briefings in closed 
session. 

CM (1,tCol Yes, sir 

DC (LCDR Swift) : You also indicated that you had seen news media 
on the military commissions. Do you recall what the 
sources of that media was? Was it paper or was it 
television broadcasts? 

CM ( L t C o l  It was on the internet. Every morning I would 
check the internet and it would say the military 
commissions were forming and that is all I saw on that. 

DC (LCDR Swift): Do you -- well the Department of Defense has 
several websites, do you use them? 

CM (LtCol No, sir, I did not. 

DC (LCDR Swift): They also have the early bird. Is that where 
you saw these? 

CM ( L t C o l  Yes, sir, that is where I saw those. 

DC (LCDR Swift): And so did you qo ahead and click on the article 
and read the entire article or just read the banner so 
to speak? 

CM (LtCol I would click on the article. I probably 
would read a few lines that interest me in the beqinning 
and then delete it. I think there was only one article 
that I ever read. 

DC (LCDR Swift): Now, you realize that you met me at the time 
that you filled this questionnaire out. Do you recall 
whether I happened to be i n  that article? I was in 
several. 

CM (LtCol No, I do not remember your name until today, 
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DC (LCDR Swift): Now, on your opinion in 47 you indicated that, 
yes, you believed that the persons in Guantanamo Bay 
were terrorists; is that correct? 

CM ( L t C o l  At one time, yes, because it asked if I ever 
expressed an opinion. 

DC (LCDR Swift): But you don't recall who you expressed it to? 

CM (Ltcol No, I do not, sir. And like I said before, 
sir, it was a very general statement and a qeneral 
conversation. 

DC (LCDR Swift): Then you answered B and said that detainees at 
Guantanamo are guilty of any criminal offense and you 
answered that, no. 

CM (LtCol Right. As we go to the underlying question, 
have I ever expressed an opinion and it is like when I 
got to whether the detainee was guilty of any criminal 
charges, what I was trying to say is I don't know. So I 
said no. I didn't express the opinion either way. 

DC (LCDR Swift): I understand. You don't associate then a 
terrorist and a criminal? 

CM ( L t C o l  That's what I am saying, sir. 

DC (LCDR Swift): So you saw those to be two separate thinqs? 

CM (LtCol That's correct. I take the word quilty as a 
due process, sir, someone who would have to go through a 
due process and then a determination of quilty or not 
guilty, sir. 

DC (LCDR Swift) : Was the 2 0 / 2 0  special that you watched critical 
of Guantanamo Bay or generally supportive of it; or was 
it simply information? 

CM (LtCol It was more information 

DC (LCDR Swift): How did you feel when you watched it? 

CM (LtCol How did I feel? I feel that -- I felt it 
was -- it is like it has been a long time. That's what 
I remember, it has been a lonq time that they have been 
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down here and so when is this due process going to 
happen. I remember that. 

DC (LCDR Swift): You answered 52, which basically was you 
believed members of the United States are obligated to 
abide by the Geneva Convention during armed conflict. 
You indicated that you're not sure about t-hat. 

CM ( L t C o l  It was a question at the time that I was not 
sure about, at least not quite sure. 

DC (LCDR Swift): Okay. DO you know what the Geneva Convention is 
then? 

CM ( L t C o l  Not specifically, no. That's being honest and 
I wanted to review it before I could formulate an 
opinion before that question, sir. What I was trying to 
do was, I know it is very specific and there is three 
different articles, I wanted to put not sure because I 
couldn't specifically say yes and formulate an opinion 
and give a full answer to that question. 

DC (LCDR Swift) : Actually there are four articles, sir, but 
that's fine. Is it fair to say that you would be 
willing to listen to both counsel's arguments regarding 
its application to these proceedings? 

CM (LtCol Yes, sir. 

DC (LCDR swift): I don't have any further questions. 

PO: Trial? 

DC (LCDR Swift): In open session, sir. 

P (CDR Nothing further, sir. 

PO: Thank you, C o l o n e l  If you will return to the 
deliberation room. 

CM (LtCol Yes, sir. 

PO: Let the record reflect that C o l o n e l w h a s  left the 
deliberation room. Okay, who do you want back for 
classified, trial? Closed, excuse me -- I apologize, 
for closed. No one? 

P (CCR No one, sir. 
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PO: Okay. 

DC (LCDR Swift): I need a moment to consult. 

PO: That's fine. 

DC (LCDR Swift): In reviewing my notes, I believe all of the 
members indicated at least one area that required 
classified information, sir. 

PO: Realizing that I can't hold you to this and you can't -- 
it is hard for you. How long do you think your combined 
questioning will take? I mean seriously, thirty 
minutes? 

DC [LCDR Swift): I doubt that seriously, sir 

PO: An hour? 

DC (LCDR Swift): For each one or -- 

PO: No, for all five of them. 

DC (LCDR Swiftl: For all five of them, sir? 

PO: Yeah? 

course I haven't been provided any classified 
information regarding that. So it is impossible to 
estimate. slr. The rest of them. thev are aoino to be 
fairly short. Those -- but specificaily coionei -- 

PO: Okay. That's all right. 

DC (LCDR Swift): C o l o n e l a n d  -- 

PO: For those who are interested, I do not anticipate holding 
the next open session until 1730. 

DC (SCDR Swift): Yes, sir. I would like to enter argument and 
make a request regarding whether my client will be 
present. I understand the rest of the public will not, 
but I would like to talk about my client being present 
for the next session. 
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PO: Okay. Go on? 

DC (LCDR S w i f t ) :  I u n d e r s t a n d  under  t h e  s e c u r i t y  p o l i c y  t h a t  one 
must go t o  t h e  o r i g i n a t i n g  a u t h o r i t y  t o  c l a s s i f y  t h e  
m a t e r i a l  t o  d e t e r m i n e  whether  i t  be r e l e a s e d  t o  my 
c l i e n t .  I r e q u e s t  t h a t  a  summation b e  p r e p a r e d  of e a c h  
of t h e s e  p e r s o n s  where t h e y  b e l i e v e  t h e y  a r e  g o i n g  t o  
t a l k  and  t h a t  we g o  t o  such  a  c l a s s i f y i n g  a u t h o r i t y  t o  
s e e  i f  my c l i e n t  w i l l  b e  p r e s e n t .  Nothing i s  more 
fundamenta l  i n  my c l i e n t ' s  f a i t h  i n  t h e  p r o c e s s  -- i n  
f a c t  f a i t h  i n  t h e  p r o c e s s  t h a t  b e l i e v e s  t h a t  h e  h a s  f u l l  
and f a i r  members who a r e  a b l e  t o  h e a r  h i s  c a s e  w i t h o u t  
any o t h e r  p r e j u d i c e  t o  e x c l u d e  him a t  t h a t  p o i n t  w i t h o u t  
even t r y i n g  t o  i n c l u d e  him i s  n o t  i n  keeping w i t h  t h e  
f u l l  and f a i r  t r i a l  a s  d i c t a t e d  by t h e  P r e s i d e n t ,  s i r .  

P ( C D R  Yes, s i r .  L i e u t e n a n t  Commander S w i f t  h i m s e l f  had 
s a i d  r e p e a t e d l y  h e  i s  g o i n g  t o  g e t  i n t o  c l a s s i f i e d  
i n f o r m a t i o n .  T h i s  i s  a  n o n d i s c r e t i o n a r y  c a l l .  We a r e  
g o i n g  t o  t a l k  a b o u t  c l a s s i f i e d  i n f o r m a t i o n  and t h e  
a c c u s e d  d o e s  n o t  have t h e  c l e a r a n c e  t o  b e  exposed  t o  
t h a t  i n f o r m a t i o n .  Now, i t  is  t r u e  t h a t  p o t e n t i a l l y  when 
we a r e  done t h i s  i n f o r m a t i o n  can b e  reviewed and 
summaries, r e d a c t e d  p o r t i o n s  c a n  b e  p r o v i d e d ;  b u t  a s  of 
r i g h t  now t o  a s k  someone t o  make a c a l l  t h a t  w e  c a n  
e x p o s e  t h e  accused  t o  t h i s  i n f o r m a t i o n  w i t h o u t  knowing 
what t h e  i n f o r m a t i o n  is ,  t h a t ' s  j u s t  n o t  f e a s i b l e ,  s i r .  

PO: Your r e q u e s t  is  d e n i e d ,  Commander S w i f t .  How l o n g  is  t h a t  
g o i n g  t o  t a k e  you t o  b e  r e a d y  t o  s t a r t  t h e  c l o s e d  
s e s s i o n ,  c l e a r  t h e  cour t room,  and do t h e  t h i n g s ?  

P ( C D R  Twenty m i n u t e s ,  s i r .  

PO : We w i l l  s t a r t  a t  1535.  The c o u r t  i s  i n  r e c e s s .  

The Commission H e a r i n g  recessed a t  1524, 2 4  Auyust 2004.  
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AUTHENTICATION OF ~ I S S I O N S  PROCEEDINGS 

i n  the  case of 

United S t a t e s  v.  SALIM AHMED HAMDAN 
a / k / a  Salirn Ahmad Hamdan 
a /k /a  Salem Ahmed Salem Hamdan 
a /k /a  Saqr a 1  Jadawy 
a / k / a  Saqr a 1  Jaddawi 
a / k / a  Khalid b i n  Abdallah 
a /k /a  Khalid wl'd hbdal lah  

This i s  t o  c e r t i f y  t h a t  Pages -- through a r e  an a c c u r a t e  
and verbat im t r a n s c r i p t  of  t h e  foregoing proceedings .  

Peter E .  Brownhack I I I  
Colonel, U. S .  Army (Re t i r ed )  

Presiding O f f i c e r  

D a t e  
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THE NEXT SESSION WAS A CLOSED SESSION AND SEALED WITH A 
CLASSIFICATION OF S E C R E T .  THIS SESSION CONSISTS OF PAGES 84 
TO 110 AND CONTAINS THE INDIVIDUAL VOIR DIRE OF COMMMISSION 
MEMBERS: COLONEL LIEUTENANT COLONEL  AN^ LIEUTENANT COLONEL 

Page 106 of 234 

- . . . 

Review Exhibit 1 0 
Pase +b or 16% 



AUTHENTICATION OF COMUISSIONS PROCEEDINGS 

i n  t h e  c a s e  o f  

U n i t e d  S t a t e s  v .  SALIM AHMED HAMDAN 
a / k / a  S a l i m  Ahmad Hamdan 
a / k / a  Salem Ahmed Salem Harndan 
a / k / a  S a q r  a 1  Jadawy 
a / k / a  S a q r  a 1  Jaddawi  
a / k / a  Kha l id  b i n  Abda l l ah  
a / k / a  K h a l i d  w l ' d  Abda l l ah  

T h i s  i s  t o  c e r t i f y  t h a t  Pages t h r o u g h  a r e  a n  a c c u r a t e  
and v e r b a t i m  t r a n s c r i p t  of t h e f o r e g o i n g  p r o c e e d i n g s .  

P e t e r  E. Brownback 111 
C o l o n e l ,  U. S. Army ( R e t i r e d )  

Presiding O f f i c e r  

D a t e  
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The Commission H e a r i n g  opened a t  1733, 2 4  August  2004.  

PO: Be s e a t e d .  L e t  t h e  r e c o r d  r e f l e c t  t h a t  a l l  p a r t i e s  
p r e s e n t  when t h e  c o u r t  r e c e s s e d  are a g a i n  p r e s e n t .  The 
members o t h e r  t h a n  myse l f  are n o t  p r e s e n t .  The 
p r o c e e d i n g s  from t h e  t i m e  I walked i n  a r e  no l o n g e r  
under  s e a l .  

P ( C D R  Yes, s i r  

PO: Defense?  

DC (LCDR S w i f t ) :  T h a t ' s  c o r r e c t ,  s i r  

Po: 

c o r r e c t ?  

P (CDR Yes, s i r .  

DC (LCDR S w i f t )  : Y e s ,  s i r .  

PO : Okay. T r i a l ,  c h a l l e n g e s ?  

P ( C D R  We have no c h a l l e n g e s ,  s ir  

PO: Okay. Defense?  

DC (LCDR S w i f t ) :  We have f o u r  c h a l l e n g e s ,  s i r .  

PO: Okay. 

CC: I am g o i n  t o  s t a r t  b a s e d  on t h e  open s e s s i o n  c h a l l e n g e s ,  
c o l o n e l  and C o l o n e l  - 

PO: Okay. The o n l y  c h a l l e n g e s  -- I have  a l r e a d y  c o v e r e d  a l l  
t h e  c l o s e d  s e s s i o n  c h a l l e n g e s .  

DC (LCDR S w i f t ) :  Yes, s i r .  

PO: Okay. Good. 

Review Exhibit 1 b 

Page % of I 01 

Page 108 of 234 

- 



DC [LCUR Swift): C o l o n e l a s  you just indicated, I 
previously entered a challenqe reqardinq the information 
in the closed session. In the open session I'd like~to 
challenge Colonel m based on good cause on 
appearance, that is Military Commission Instruction 
Number 8 permits the removal of members for good cause. 
Good cause can be the members inability to sit, that we 
discussed earlier, and the appearance of unfairness of a 
member's ability to sit. 

It's the defense's position that Colonel p l a c e d  
on this panel as a person who supervised detainee 
movement does not give the appearance of fairness to 
this proceeding; that Colonel-whatever his good 
intentions and his abilities as an officer. and his 
desire to follow the law, and to be fair in the 
proceedings played someone who was intimately involved 
in detainee operations or moving persons onto this panel 
does not pass an appearance test. It does not give 
confidence to the accused, and it does not give 
confidence to the public at large that this proceeding 
will be fair. 

Likewise, Lieutenant Colonel p l a y s  an 
o f f i c e r  who was actually working -- senior 
in Afghanistan during the period of time Mr. Hamdan was 
captured and held. It does not give the appearance of 
fairness for the proceedings. Again, that constitutes 
good cause shown. It's important chat these proceedings 
not only be fair but they appear fair to the world, and 
the continuation of both of these members does not meet 
that test. 

As to Colonel we also 
w r 1 : : 1 -  challenge Colonel visited the 

Trade Center two weeks after the attack. Records 
document the state that it was in. Persons chat he had 
in command responsibility were involved in the rescue 
effort and were -- he went to the funeral. If we move 
to sentencing -- that is an imporrant, if - we fully 
expect the prosecution to put on evidence of the impact 
on victims. That impact will be particular for Colonel 
b e c a u s e  he has personal experience with chose 
victims. It won't be a detached evaluation for him. It 
will be the memories of 9/11. It will be memories of 
the funeral that he attended. While T am sure that he 
intends good intent to keep an open mind, to try and 
consider all ranges, this experience makes him 
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unsuitable for this panel. 

Finally, we challen e Lieutenant Colonel m 
Lieutenant Colonel very candidly said that he has 
very strong emotions, that he is very angry. He did say 
that he understood that he should accept those emotions, 
but when asked again he said 

Colonel ds , I have very strong 
emotions. Also, has indicated that he 
has a real and oresent ao~rehension that he will bc 
harmed, or his ?mily wiii be harmed by his 
participation. He certainly said, I know my duty. I'm 
a soldier, I should do my duty. But with that type of 
apprehension sitting, with his very strong feelings, 
both in the merits and at sentencing, he's not an 
appropriate person to sit on this panel. And, again, we 
believe that good cause exists for his removal based on 
his strong personal beliefs, and a real apprehension, 
not a speculative one, a real apprehension that he has 
in his participation. 

Thank you. Well, I'll address it at the end of it. I 
am sure that Commander h a s  rebuttal. 

PO: Go on, Commander m 
P (CUR Thank you, sir. Sir, the prosecution will address 

these in order of rank and seniority. We will begin 
with Colonel - 

the only issue the defense has with Colonel 
1s hls ~nteraction with a Marine reserve who was Itapp ears 

killed in the World Trade Center attacks. A reality of 
military life, a reality of being a Marine is that in 
the course of his 28 years, he has known of his fellow 
Marines to pass away. He told us ail that this is 
something he is accustomed to, that he may not get used 
to it, but that he is treating this death no different 
than the deaths of those other Marincs who have 
perished. He stated he has no individual knowledge of 
this accused. He stated that he will judge this case 
based on the evidence presented in this courtroom. We 
oppose the defense's challenge for cause. 

With respect to Colonel c o l o n e l h a n d l e d  
logistics. His job was when he was told what detainees 
were to be moved, his job was to get them from 
Afghanistan to Guantanamo Bay. It was not his job to 
determine who met the screening criteria for movement. 
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Those decisions were made elsewhere, and he was not in a 
position to question those decisions. In his limited 
capacity of being a logistics planner, he had no 
knowledge of this accused; he had no knowledge of this 
accused's transfer; he had no knowledae of the facts - -. 
surrour.ding this accused's capture. Once thls accused 
arrives at Guantanamo, Colonel j o b  is over. He 
has no interaction with what is going on in Guantanamo. 
While he knows that a joint task force is established in 
Guantanamo, he is not even aware of the units that make 
up that joint task force. We oppose the defense 
challenge to Colonel - 

while he was 

limited ~eriod of three months. he has no knowledae of 
this accbsed, he has no knowledge of how he was 
captured, and he has agreed to judge this case based on 
the evidence that's been presented. There's simply no 
basis to challenge Lieutenant Colonel- 

With respect to Lieutenant C o l o n e l h e  was 
obviously deeply impacted by the events of 9/11, as many 
Americans were. This is not necessarily an unreasonable 
reaction to what occurred that would require his 
disqualification. 

Thank you, sir. 

DC (LCDR Swift): To address, briefly, in cour.ter, Commander - 
did not address in either of his arguments what I 
addressed here, and that is the appearance. Nothing 
that he said took away any of the appearance of any 
military tribunal -- especially both forms of justice 
are concerned both when -- are they administering 
justice and does it appear that they are 
administering -- appear that they are meting out, 
administering justice. 

At a military commission one has t-o be particularly 
careful that what you're metinq out is not victor's 
justice. By placing an by placing 
a person who was in charge of the detainees, by placing 
a person who had close relationship with a victim, who 
went to the funeral, went to the site, and placing 
someone who to this day says that he is very angry and 
has a real apprehension on this panel, we appear to be 
meting out victor's justice. Thank you, sir. 
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PO: Okay. Yes, go on.  

DC (LCDR S w i f t ) :  I would a l s o  l i k e  t o  be h e a r d  on t h e  q u e s t i o n  o f  
abeyance a f t e r  you 've  -- 

PC: Ckay. I ' v e  c o n s i d e r e d  your c h a l l e n q e s ,  and I a m  a o i n a  t o  - .  
fo rward  a  t r a n s c r i p t  o f - t h e  v o i r  d i r e ,  t h e  members 

a c t i o n .  1 o f f e r  c o u n s e l  f o r  b o t h  s i d e s ,  s i n c e  y o u ' r e  
a p p a r e n t l y  u s i n g  a  d i f f e r e n t  s t a n d a r d  f o r  c h a l l e n g e ,  
r e f e r r i n g  p e r h a p s  t o  t h e  m i l i t a r y  j u s t i c e  s t a n d a r d  under  
RCM 912(N), a n  o p p o r t u n i t y  t o  s e n d  up w i t h  t h a t  m a t t e r  
any o t h e r  m a t t e r s  you want;  specifically, i f  you wish t o  
f o c u s  on what t h e  s t a n d a r d  f o r  c h a l l e  a s h o u l d  b e .  
Today . s  t h e  whatever  i t  is -- t h e  24". By Tcesday,  
t h e  7tk, p r o v i d e  oppos ing  c o u n s e l  a n y t h i n g  you want t o  
send s o  t h e y  can  c y y e n t  on i t  and  t h e n  g e t  i t  t o  m e  
by -- would t h e  10 g l v e  you enough t i m e ?  

P ( C D R  Y e s ,  s i r .  

DC (LCDR S w i f t )  : Yes, s i r .  

PO: Give  i t  t o  me by t h e  l o t h  and I w i l l  -- we g o t  t o  g e t  t h e  
r e c o r d  t r a n s c r i b e d  and a l l  t h a t  anyway. I w i l l  g e t  it 
t o  Mr. A l t e n b u r g  t o  see what he  wants  t o  do .  

Okay. Now, I have t h e  a u t h o r i t y  t o  e i t h e r  a b a t e  o r  n o t  
a b a t e ,  and you want t o  b e  h e a r d ,  Commander S w i f t ?  

DC [LCDR S w i f t ) :  Yes,I do ,  s i r .  S i r ,  I ' v e  e n t e r e d  c h a l l e n g e s  f o r  
c a u s e  on f i v e  members a t  t h i s  p o i n t ,  i n c l u d i n g  y o u r s e l f .  
I t ' s  o u r  p o s i t i o n  t h a t  t o  go f u r t h e r  w i t h  mot ions  w i t h  
s o  many c h a l l e n g e s  where an  a l t e r n a t e  c o u l d  n o t  even s i t  
i n ,  i f  more t h a n  two a r e  g r a n t e d ,  t h a t  w e  would need t o  
b r i n g  i n  more members. 

PO: I f  more t h a n  two a r e  g r a n t e d ?  I f  t h r e e  a r e  g r a n t e d .  

DC (LCUR S w i f t ) :  Yes, s i r .  

PO: I f  t h r e e  a r e  g r a n t e d  w e  have  t h r e e  members l e f t ;  r i g h t ?  

DC (LCDR S w i f t )  : Yes, sir .  

PO: That  is a l l  w e  need;  r i g h t ?  
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DC (LCDR Swift): Yes, sir. Excuse me, if four of those -- 
PO: Okay. We've got five challenges, and you want an 

80 percent success rate? 

DC (LCDR Swift): Well, in this sense, and I would point out, sir, 
what you're saying is that in the consideration of this, 
in the consideration of the motions, you're going to 
have necessary discussion by members, and input, notes, 
hearing all of that will involve persons who may not be 
here when all of the challenges are done again. 
Gestured that we have another motion to date following 
the continuance, that we go through arraignment at this 
point and enter pleas, but that motions be deferred 
after that point when we have an answer on these 
continuances -- or, excuse me, on these challenges. 

P (CDR Sir, first off, to state the obvious, we do not 
believe that the defense will be successful in their 
challenges. Even if they meet a moderate amount of 
success, it will not impact our ability to have a quorum 
and go forward. Even if they had the potential success 
that they may be banking on, there are mechanisms within 
the system to take care of that if so required. Other 
new members can be brought up to speed, and that's in 
our system. 

PO: Okay. My question though is, what does it hurt you? 
Okay. Before we get to the question of abeyance, which 
I'm sure you'll bring me back to, we've got some matters 
involving notices of motion, and we only have two 
motions that either side is ready to talk about anyway; 
right? 

P (CDR We have two motions, well actcally, throe, sir 
One brought by the prosecution. 

PO: Protective order? 

P ( C D R  Yes, sir. 

PO: Okay. That is in chambers. 

DC (LCDR Swift): I see that as off line, sir. 

PO: Well it's not off line. 

DC (LCDR Swift) : In chambers. 
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PO: Okay. What I'm asking you is, what does it hurt you -- 
meaning the government -- if you've already done all the 
work? And I can look at Captain a n d  he's ready 
to stand UP and araue riaht now. So what does it hurt . - 

you if I say fine,-we'll-wait and see whether these 
challenges are granted or not. Do you lose anything by 
not having those two motions heard tonight? 

P (CnR Is it imperative that those two motions get heard 
tonight? 

Do you lose something, Commander w 
P (CDR Just from a practical standpoint, we lose 

logistics. It may be difficult to get us together as a 
group again, and we don't know the timing. I also don't 
know what timing you're proposing for when we can get 
together again. I don't know the individual members' 
schedules. If you're telling me that it's two months 
down the line before we are able to regroup, then I 
would say the entire system is prejudiced because 
that's -- we need to keep this moving forward. 

We have a December llth trial date proposed by tb.e 
defense that we've agreed to. If we're going to keep 
that schedule, then we need to begin resolving the 
Issues that we can. Sir, what it comes down to is a 
determination by you in making this decision as to 
whether you think that there is a reasonable probability 
that we're going to drop below quorum. Our position is, 
actually, that is just not there. We don't think that 
is a rellable process. 

PO: Okay. Let me ask you, Commander Swift: You have two 
motions? 

DC (LCDR Swift) : Yes, sir. 

PO: Do those motions have any evidentiary matters attached 
thereto that the members have to hear evidence on? I 
haven't heard any notice of witnesses or anything for 
tonight. 

DC (LCDR Swift) : For tonight, no, sir. 

PO: Well, you've got two motions. 

DC (LCDR Swift) : Yes, sir. 
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PO: Do you have to have evidence for those? 

DC (LCDR Swift): No, I don't believe so, sir 

P3: No, this is a -- 

DC (LCDR Swift) : May I have a moment, sir? 

PO: Yeah. 

DC (LCDR Swift): No, we don't need that. 

PO: You're telling me that you will not need any evidence for 
these motions, period? 

DC (LCDR Swift): Beyond what's already been furnished as 
attachments, sir. 

PO: Okay. Thank you. 

DC (LCDR Swift): Sir, I'd like to address Commander m 
logistics issue. 

PO: Okay 

DC (LCDR Swift): Yes, sir. We also have noticed seven other 
motions that have to be developed and argued. Obviously 
we're all going to have to get back together again. I 
would have no objection during the continuance to 
furnish to the motion to all of the members, to allow 
them to read it, to have that period of time when they 
get back, and some of them may well become over the 
status review area. It is quite possible they might 
have one, although in the meantime he is scheduled for 3 
December, it could be moved up. I don't know. That 
would change our posture at this point. 

PO: Thank you,, Comandcr Swift. 

DC (LC3R Swift): So what I would -- 

PO: Thank you, Commander Swift. 

P (CDR Sir, the only other issue I would bring up is since 
Commander Swift brought up his notice of motions, some 
of those notice of motions are his own motions for a 
speedy trial. So when you ask if there's anything that 
impacts us, that prejudices us, the defense has said 
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that they want a speedy trial, so it seems t o ~ g h  to 
coordinate those two items. 

PO : There's never been a requirement that an attorney arque 
only one of 63 points of view, and I'm not being 
sarcastic, that is the way it goes. I believe that this 
is now a matter of record that he wants a continuance, 
and that can obviously be brought to whoever is going to 
make a decision, if a decision is going to be made. 
You're requesting a continuance on those motions solely: 
right? That's it? 

DC (LcGR Swift): Yes, sir. On those motions, yes, sir. 

PO: Okay. Well, there's a difference -- there's a difference 
between proceeding -- holding the proceedings in 
abeyance and the continuance. You're requesting a 
continuance on those motions? 

DC (LCDR Swift): Yes, sir 

PO: Thank you. Okay. Please call the members. 

The members entered the hearing room. 

PO: Please be seated. The commission will come to order. Let 
the record reflect that all members are present and all 
other parties present are still in the courtroom. 

Members, I have received challenges for cause against 
various members. I am going to forward the transcript 
of the challenges of the voir dire, each member's 
questionnaire, which includes mine, the challenges made 
by counsel, the opposition by opposing counsel, and the 
various talk that went on about it to the appointing 
authority for his decision under MCI. I am not going to 
hold the proceedings in abeyance. In other words, we're 
golng to continue on; however, we are going to get to a 
point where we have a continuance. Any question on what 
I just said? 

Apparer~tly not. 

Okay. Members, I'm now going to give you some 
instructions on the procedures we're going to be using. 
Each of you received earlier some preliminary 
administrative-type instructions which are now being 
marked as the next review exhibit in order, 10. If you 
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think there is a conflict between the instructions that 
you got previously, and the ones I'm about to give you, 
the ones you get now control. 

Either side have any objection to the instructions -- 
the preliminary ones that have just been marked? 

P (CDR No, sir. 

DC (LCDR Swift) : No, sir. 

PO: I Q ~ g e  been appoin ed as the presiding officer. On the 
24 -- on the 23'' you were given the President's 
nilitary order, the military commission orders, DoD 
Directive 5105.7, and Military Commission Instructions, 
except instruction Number 8. Those references will 
apply to all cases in which you may be a commission 
member. In the references in establishing the 
commission, the presiding officer is charged with 
certain duties. Among these is that I will preside over 
the conmission proceedings during open and closed 
sessions. As I am the only lawyer appointed to the 
commission, I will instruct and advise you on the law. 
However, the President has directed that the commission 
will decide all questions of law and fact. So you are 
not bound to accept the law as given to you by me. You 
are free to accept the law as argued to you by counsel 
either in court, or in motions, or attachments thereto. 

In closed conferences, my voice and vote will count the 
same as any other member. During any recess or 
adjournment, we will not discuss the case with anyone, 
not even among ourselves. We will hold our discussions 
of the issues in closed conference when all members are 
present. In this case, we will consider only evidence 
properly admitted before this commission. We will not 
consider other accounts of the trial, or information 
from other sources, and we will limit our contact with 
counsel, the accused, and potential witnesses. 

During the course of the proceedings, you may not 
discuss the proceedings with anyone who is not a member 
of the panel. If anyone who is not a member attempts to 
discus:, the proceedings with you, notify me immediateiy 
and appropriate action will he taken. When we're in 
closed ccnference deliberations, we alone will be 
present. We'll remain together and allow no 
unauthorized intrusion into our deliberations. 
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Each of us has an equal voice and vote in discussing and 
deciding all issues submitted to us. I'll act as 
presiding officer during closed conference 
deliberations, and I'll speak for the comission in 
announc:ing results. The issue submitted will be decided 
based upon matters properly presented before this 
commission. Outside influence from superiors, other 
government officials, the media, or any other source 
will not be tolerated. If any attempt is made to 
influence you in the performance of your official 
commission duties, you shall notify me immediately. It 
is impermissible for the appointing authority, a 
military commander, or any other government official who 
may have influence over your career to r~primand or 
admonish you because of the way you perform your duties. 
If any such action takes place, notify me immediately. 

Okay. Look, you al; may serve as members and alternate 
on more than one case. Each case is separate. You 
can't consider evidence or motions from one case on 
another, unless I explicitly advise you tnat you can. 
Please mark any notes so that you can indicate this. 

Okay. You all have seen the security arrangements 
around the building, in the building, and in the 
courtroom. Those arrangements are made by the local 
commander. We're required to follow the arrangements 
that he made because we're within his AO. Ycu may not 
infer or conclude from the security arrangements that 
the accused is guilty of any offense, or that he 
presents a danger. Operational requirements of the 
local command have nothing to do with this accused in 
this courtroom. The only evidence you may consider on 
the determination of the guilt or innocence, or on a 
sentence, is evidence presented to you during 
proceedings. Security arrangements are not part of that 
evidence. 

Colonel y o u ' v e  been designated an alternate 
member of this commission. YO,J may become a member 
should there be a vacancy that needs to be filled. As 
an alternate member, you will attend all open and closed 
sessions, but you will not be prescnt for any closed 
conferences, or deliberations, unless your status 
changes from alternate to member. Should it change 
you'll get more instructions; okay? 

Members, you are not authorized to reveal your vote, or 
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the factors that led to your vote, or the vote or 
comments of another member when it comes to 
deliberations on findings or on sentencing if we qet to 
sentencing. This is a lawful- order from me to you. You 
may only reveal such matters if you're required to do zo 
by superior competent authority in the military 
commission process, namely the appointing authority, the 
general counsel, the review panel for Military 
Commissions, the Secretary of Defense, or the President 
of the United States, or by a federal district court -- 
a U.S. federal court. That order is continuing and does 
not expire. The appearance and demeanor of all of us 
should reflect the seriousness with which we view the 
trial. So pay careful attention. If you all need a 
break let me know. Any questions about those 
instructions? 

Apparently not. 

Objections, trial? 

DC [LCDR Swift): No, sir. 

PO: Counsel for both sides understand the provisions of MCO-1, 
governing protected information? 

P (CDR Yes, sir. 

DC (LCDR Swift): Yes, sir. 

PO: You understand that as soon as practicable, you got to 
notify me of any attempt to offer evidence involvinq 
protected infornation? 

P (CDR Yes, sir. 

DC (LCDR Swift) : Yes, sir 

PO: Other than the protective order, which we've discussed 
before, is there any issue relating to the protection of 
witnesses that we have to take up at this time? 

P (CDR No, sir. 

DC (LCDR Swift): No, sir. 
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PO: Okay. You a l l  know t h a t  if you g o t  any i s s u e s  on t h a t  
s o r t  of  t h i n g ,  you have g o t  t o  l e t  m e  know immediate ly:  
r i g h t ?  

P  (cDR Aye, s i r .  

DC (LCDR S w i f t )  : Aye, s i r .  

PO: Okay. A s  no t ed  on t h e  r e c o r d  e a r l i e r ,  we 've  had a c o u p l e  
of  mec t i nqs  between counse l  and myse l f ,  and we 've  a l s o  
t a l k e d  on t h e  r e c o r d  h e r e .  

Commander S w i f t ,  on t h e  31St o f  J u l y ,  you prov ided  Eocr 
n o t i c e s  o f  mot ion.  One was a  r e q u e s t  f o r  e x t e n s i o n ,  i t  
was g r a n t e d .  One was t o  keep m e  from h o l d i n g  s e s s i o n s  
w i thou t  members, which i s  O.B.E.'d ( p h ) .  One which had 
to  do w i t h  t h e  a s s i s t a n t  t o  t h e  p r e s i d i n q  o f f i c e r  and 
cne  which had t o  d o  w i t h  keepinq me from u n i l a t e r a l l y  
r u l i n g  on  mot ions  l a w  and  f a c t ;  r i g h t ?  The o n l y  one 
t h a t  i s  s t i l l  a b s e n t  t o  any d e g r e e  i s  t h e  one a b o : ~ t  t h e  
a s s i s t a n t  t o  t h e  p r e s i d i n q  o f f i c e r ;  i s  t h a t  c o r r e c t ?  

DC (LCDR S w i f t ) :  I t ' s  somewhat i n v o l v e d  i n  t h e  L C 1  mot ion .  

PO : Exten t  t o  some deg ree?  

DC (LCDR S w i f t )  : Yes, s ir .  

PO: Okay. You a l s o  p r e p a r  you p r o v i d e  t h e  c o u r t ,  what ,  
n i n e  mot ions  on t h e  19@ o; August? And i n  e a c h  of 
t h o s e  mot ions ,  you r e q u e s t e d  a cor l t lnuance u n t i l  a  
f e d e r a l  d i s t r i c t  c o u r t  r u l e d  on them; i s  t h a t  z o r r e c t ?  

DC (LCDR S w i f t )  : Yes, sir .  

PO: Not on  them., b u t  on your  mot ion f o r  habeas  co rpus  on your  
w r i t ?  

DC [LCDR S w i f t )  : And mandamus, y e s ,  s i r .  

PO: Okay. Are you p r epa red  a t  t h i s  t i m e  t o  o f f e r  m e  any law 
t h a t  s a y s  I am r e q u i r e d  t o  g i v e  you a  c o n t i n u a n c e  on  
t h o s e  mot ions?  

DC (LCDR S w i f t ) :  I would l i k e  a  15-minute r e c e s s  t o  g e t  t h e  
c a s e s ,  s i r .  

PO: Do you have c a s e s  t h a t  s a y  t h a t ?  
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DC (LCDR S w i f t ) :  I have c a s e s  t h a t  I a r g u e  by i m p l i c a t i o n .  

PO: Okay. So t h a n k  you. A r e  you p r e p a r e d  t o  o f f e r  m e  a  law 
t h a t  s a y s  I c a n ' t  g i v e  him a  c o n t i n u a n c e  on t h o s e ,  
Commander I c a n ' t  s a y ,  I c a n ' t .  

P (CDR S i r ,  w e  have  a  memorandum o f  law t h a t  p u t s  o u t  o u r  
p o s i t i o n  on why you s h o u l d  n o t ,  and t h a t  t h e  d e f e n s e  i s  
requireid t o  e x h a u s t  t h e  remedies  a v a i l a b l e .  So, y e s ,  
s i r ,  I would s a y  t h a t  w e  do.  

PO: Is r e q u i r e d  t o  what t h e  remedies  a v a i l a b l e ?  

P ( C D R  H e  h a s  t o  e x h a u s t  h i s  a v a i l a b l e  remedies  b e f o r e  h e  
can even g e t  t o  t h e  f e d e r a l  c o u r t .  The e x h a u s t i o n  i s  
t h i s  m i l i t a r y  commission and t h e  p r o c e s s e s  t h a t  f o l l o w .  
So o u r  , a o s i t i o n  is u n t i l  h e  h a s  gone t h r o u g h  t h i s  
s y s t e m ,  h e  c a n n o t  even  have ~t litigated i n  f e d e r a l  
c o u r t .  

PO: Okay. Do you have -- have you p r e p a r e d  t h o s e  mot ions?  

DC (LCDR S w i f t ) :  Have I p r e p a r e d  t h e  mot ions?  

PO: The mot ions?  

DC (LCDR S w i f t ) :  No, s i r .  I have n o t .  

PO: Okay. F o r g e t t i n g  t h e  l a w  on t h e  s u b j e c t ,  Com~ander  - what harm w i l l  you s u f f e r  if I g r a n t  him a  c o n t i n u a n c e .  
Not u n t i l  t h e  f e d e r a l  c o u r t  d i s t r i c t  r u l e s ,  b u t  u n t i l  a  
more r e a s o n  -- u n t i l  a  more r e a s o n a b l e  t i m e  t o  p r e s e n t  
t h o s e  mot ions?  And I ' m  a s k i n g .  

P (CDR S i r ,  we d o n ' t  o b j e c t  t o  you g r a n t i n g  a  c o n t i n u a n c e  
t o  a r e a s o n a b l e  t i m e .  When I a r q u e d  b e f o r e  i t  was 
a r g u i n g  t h e  abeyance  i s s u e ,  n o t  n e c e s s a r i l y  a  
c o n t i n u a n c e  r e q u e s t .  W e  do n o t  want t o  b e  t i e d  t o  t h e  
p r o c e e d i n g s  i n  t h e  f e d e r a l  c o u r t .  C e r t a i n l y ,  w e  want t o  
b e  r e a s o n a b l e ,  and i f  t h e  d e f e n s e  i s  a s k i n g  f o r  time t o  
p r e p a r e ,  we're c e r t a i n l y  w i l l i n g  t o  be r e a s o n a b l e  on 
t h a t  m a t t e r .  I would a g a i n  r a i s e  t h e  i s s u e ,  though,  
t h a t  w e  a r e  p u t  i n  a d i f f i c u l t  p o s i t i o n  b e c a u s e  o f  h i s  
r e q u e s t  and demand f o r  a speedy t r i a l .  So a s  l o n g  as 
Commander S w i f t  i s  t h e  one  r e q u e s t i n g  t h e  c o n t i n u a n c e  
and t h a t  is  u n d e r s t o o d  by a l l  p a r t i e s  i n v o l v e d  -- 

Well, h e  ; ~ s t  s a i d  i t .  
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P (CDR and  t h e  i m p l i c a t i o n s  o f  t h a t ,  s i r .  I'm s u r e  he  
can  s a y  t h a t ,  b u t  f o r  t h e  commission as a  whole I want 
t o  make s u r e  t h e  i m p l i c a t i o n s  o f  t h a t  a r e  unde r s tood .  
I t  i s  no t  t h e  government,  t h e  p r o s e c u t i o n ,  s lowing  down 
t h e  p r o c e s s .  

PO: So you have no d i r e c t  harm if I g r a n t  him t h e  con t i nuance  
on t h o s e  n i n e  mo t ions ;  r i g h t ?  

P  ( C D R  A r e a s o n a b l e  con t i nuance ,  no, s i r .  

PO: Commander S w i f t ,  i n  c o n n e c t i o n  w i t h  t h o s e  n i n e  mo t ions ,  i f  
you are  no t  g i v e n  u n t i l  -- do you have any i d e a  when t h e  
f e d e r a l  d i s t r i c t  c o u r t  i s  go ing  t o  r u l e ?  

DC (LCDR S w i f t ) :  I shou ld  be  a b l e  t o  g i v e  a b e t t e r  i d e a .  A t  t h i s  
t i m e ,  no, s i r .  I e x p e c t  s c h e d u l i n g  t h i s  week 
t r a n s f e r r e d  from Washington S t a t e  t o  Washington District 
Cour t ,  and a r r i v e  w h i l e  w e  are down h e r e .  So t h e y  have 
not  been s chedu l ed  y e t .  However, w e  are th rough  -- f o r  
t h e  P r e s i d i n g  O f f i c e r ' s  knowledge, w e  a r e  t h rough  t h e  
p o s i t i o n  of hav ing  p e t i t i o n  and answer and  p r i o r  t o  
t r a n s f e r ,  we were days  from argument .  So  i f  i t ' s  p i c k e d  
up a t  t h e  same l e v e l ,  i t  cou ld  be q u i t e  qu i ck .  We a r e  
p e t i t i o n i n g ,  w e  have an answer,  and i n  habeas  p e t i t i o n ,  
i t  i s  argument a n d  a d e c i s l o n  and mandamus. 

PO: Could you p r e p a r  t h o s e  mot ions ,  s a y ,  by t h e  lSt of 
October?  The 1'' o f  Oc tober  i s  a  long t ime  from now 

DC (LCDR S w l f t ) :  I f  -- I -- what I would l i k e  t -- yes ,  I can .  
P h y s i c a l l y ,  I c a n  write them by t h e  1" o f  Oc tober .  I 
would hope t o  have some h e l p ,  p h y s i c a l l y  I c an  do t h a t .  

PO: I h a v e n ' t  f o r g o t t e n  your a s s i s t a n t  d e f e n s e  c o u n s e l .  We 
a r e  go ing  t o  a d d r e s s  t h a t .  

DC (LCDR S w i f t ) :  Yes, s i r .  P h y s i c ~ i l y ,  I b e l i e v e  t h a t ,  y e s ,  I 
c o u l d  w r i t e  them by Lhe 1 o f  Oc tobe r .  I n  t h a t  
p o r t i o n ,  and I would l i k e  t o  be a b l e  t o  a d d r e s s  t h e  
q u e s t i o n  o f  whe ther  t h i s  -- i n  w r i t i n g  t h o s e  mot ions ,  
r e a d d r e s s  t h e  q u e s t i o n  of abeyance by t h i s  -- o r  b y  t h i s  
pane l  u n t i l  t h e  f e d e r a l  c o u r t  r u l e s .  W e  are  b a s i c a l l y  
go ing  t o  b e  i n  two c o u r t s  a t  one t i m e .  I b e l i e v e  t h e  
p rope r  p l a c e  t o  t a k e  t h a t  up woald be i n  t h e  mot;ons 
t hemse lve s .  I d n n ' t ' o b j e c t  t o  s c h e d u l i n g  them, b u t  I 
w i l l  a g a i n  -- 
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PO: How can  J: s c h e d u l e  t h e  mot ions  and l i s t e n  t o  you a r g u e  t h e  
mot ions  i f  I -- I ' m  m i s s i n g  something h e r e .  

DC (LCDR S w i f t ) :  I ' m  r e q u e s t i n g  an aneyance on r u l i n g s  -- s o  t h a t  
i f  -- t h i s  happens i n  f e d e r a l  c o u r t  o r  c t h e r  c o u r t s  a l l  
t h e  time. I would g i v e  you a n  example, s i r .  

PO: Okay. Wait a  second .  You a r e  r e q u e s t i n g  t h a t  w e  no t  -- 
t h a t  t h e  commission no t  r u l e  on t h e  mot ions?  

DC (LCDR Swifc )  : Yes, s i r  

PO: But y o u ' r e  p r e p a r e d  t o  a r g u e  them and p r e s e n t  them? 

DC (LCDR S w i f t ) :  Yes, sir. 

PO: Okay. And you j u s t  d o n ' t  want u s  t o  p r e s e n t  -- t o  r u l e  on 
them? 

3C (LCDR S w i f t ) :  Yes, s i r .  I t h i n k  -- can  I g i v e  a n  example? 

PO: No, because ,  I mean t h a t ' s  f i n e .  On t h e  lSt of  Oc tober ,  
i f   yo^^ g i v e  m e  t h e  mot ions ,  t h e n  w e  c a n  s e e  what 
happens .  I mean, heck,  you t o l d  me t h e y  g o t  t h e  t h i n g  
r i g h t  t h e r e  i n  D . C .  T h e y ' l l  p robab ly  have i t  done h y  
nex t  week . 
Okay. Do you o b j e c t  t o  m e  s e t t i n g  a  d a t e  of t h e  lSt of  
October  f o r  t h e  mot ions  on t h e  n i n e  mot ions  t h a t  we a r e  
t a l k i n g  about  t o  be  r e c e i v e d ?  

P (CUR No, sir 

PO: Thank you. In  your mot ion,  you may i n c l u d e  whatever   yo,^ 
want,  because  by t h a t  t i m e  y o u ' l l  know more abou t  what 
is go ing  on about  whatever  t h e  abeyance i s s u e  was. 
Abeyan e  -- okay. So we 've  g o t  your  n ine  mot ions  due on  

s t  t h e  1 . 
You have s een  h i s  n o t i c e s .  Can you have your  r e sponse s ,  
when can  you have your r e sponse s  t o  him? 

DC (LCDR S w i f t ) :  I ' d  would l i k e  two weeks, s i r .  

PO: What i s  t h a t ,  t h e  15th? You a r e  w r i t i n g  a l l  t h i s  down; 
r i g h t ?  

P (CDR I've g o t  i t ,  s i r .  
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PO: Okay. And w i l l  a  week b e  enough f o r  you t o  do  a r e p l y ?  

DC ( L C D R  S w i f t )  : Yes, s i r .  

Po: Okay. I t h o u g h t  s o .  There ,  t h a t ' s  your  n i n e  mot ions ,  and 
somewhere b u r i e d  i n  t h e r e  i s  t h e  n o t i c e  o f  mot ion t h a t  
y o u ' r e  s t i l l  d o i n g  a b o u t  t h e  a s s i s  a n t  t o  the p r e s i d i n g  
o f f i c e r .  Can you -- no, by t h e  1" o f  O c t o b e r ,  a d v i s e  
c o u n s e l ,  a d v i s e  t h e  p r o s e c u t i o n  and t h e  commission 
whe the r  o r  n o t  you i n t e n d  t o  go  fo rward  on  LhaL i s s u e ;  
okay?  

DC ( L C D R  S w i f t )  : I w i l l ,  s i r .  

PO: Thanks.  

I would j u s t  a s k  t h a t  i f  h e  d o e s  i n t e n d  t o  go ' (C3R -wa:&'kn t h a t  i s s u e ,  w e  a  k  t h a t  h i s  a c t u a l  mot ion f o r  
t h a t  i s s u e  b e  d u e  on t h e  15@ o f  O c t o b e r .  

DC ( L C D R  S w i f t )  : I t  w i l l  be p o s s i b l e .  

PO: Look a t  t h a t ,  h e  is  r e a d y .  

P  (CDR We're Navy guys ,  w e  c o o p e r a t e ,  s i r .  

PO: Okay. Now, Commander S w i f t ,  y o u ' v e  p r o v i d e d  two m o t i o n s  
t o  me and o p p o s i n g  c o u n s e l  y e s t e r d a y ?  

DC (LCDR S w i f t ) :  Yes, s ir ,  I d i d .  

PO: At 2130 l a s t  n i g h t ,  C a p t a i n  c a u g h t  m e  and s a i d ,  
h e r e  i s  o u r  r e s p o n s e .  

DC (LCDR S w i f t )  : I t ' s  wonderful  t o  have  a s s e t s ,  s i r .  

PO: R i g h t .  I a g r e e .  Okay. You have  r e q u e s t e d  a  c o n t i n u a n c e  
i n  t h e  argument ,  t h e  o r a l  argument by c o u n s e l  on t h o s e  
m o t i o n s ?  

DC ( L C D R S w i f t ) :  Yes, sir, I have .  

PO: And you s a y ,  okay,  judge ,  b e c a u s e  h e  a l s o  s a i d  t h a t  when 
t h o s e  m o t i o n s  a r e  now comple te  t h e y  can  go t o  t h e  
commission members, and  a l l  w e  have  t o  d o  i s  a r g u e  
t h e r e ' s  g o i n g  t o  be  no e v i d e n c e  c a l l e d  on  them 
wha t soever  e x c e p t  what h a s  been p u t  i n .  So you d o n ' t  
o b j e c t  t o  a c o n t i n u a n c e ,  o t h e r  t h a n  a  s t a n d a r d  
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o b j e c t i o n ?  

P (CDR L e t ' s  b e  c a r e f u l  on t h a t ,  s i r .  W e  d o n ' t  
a n t i c i p a t e ,  and I d o n ' t  b e l i e v e  t h e  d e f e n s e  a n t i c i p a t e s  
any w i t n e s s e s .  We a l s o  a t t a c h e d  e v i d e n c e  t o  o u r  mot ion 
r e s p o n s e ,  and w e  would l i k e  t h e  e v i d e n c e  we a t t a c h  t o  
o u r  r e s p o n s e  and -- 

PO: Perhaps  I s a i d  it i n c o r r e c t l y .  I have h e r e  j n  my h o t  
l i t t l e  hand, h i s  mot ions  and your r e s p o n s e s .  Tha t  i s  
a l l  t h a t  i s  g o i n g  t o  b e  g o i n g  t o  t h e  members. And when 
w e  meet t v  d i s c u s s  t h i s ,  a l l  I a m  g o i n g  t o  h e a r  from you 
a l l  i s  argument? 

P (CDR C o r r e c t ,  s i r .  

PO: R i g h t ?  

DC (LCDR S w i f t ) :  Yes, s i r  

PO: Okay. Now, would you a g r e e  t h a t  when w e  come back t o  h e a r  
t h e  mot ions ,  t h e  n i n e  mot ions ,  and p e r h a p s  t h e  one 
mot ion  w e  c o u l d  a l s o  h e a r  t h e s e  two mot ions?  

DC :LCDR S w i f t )  : Yes, s i r .  

P (CDR Yes, s i r .  

PO: Thank you. I ' m  g o i n g  t o  l o o k  a t  a  d a t e  -- what d a t e  were 
w e  up t o  now by h i s  r e p l y ?  Was i t  -- 

P (CDR H e  h a s  11 -- okay h i s  r e p l y  t a k e s  u s  t o  t h e  2znd of 
O c t o b e r .  

PO: My b i r t h d a y .  I am g o i n g  t o  t a l k  t o  t h e  rnenbers and see i f  
w e  c a n  s c h e d u l e  a  s e s s i o n  t h e  f i r s t  week i n  November. 
I ' m  n o t  t a l k i n g  t o  them r i g h t  now, I am j u s t  s o r t  of 
l o o k i n g  a t  them. Is t h e r e  a n y t h i n g  i m p o s s i b l e  f o r  
c o u n s e l  a b o u t  t h e  f i r s t  week i n  November? 

P (CDR No, s i r .  

DC (LCDR S w i f t ) :  There  i s  o n l y  one c o n s i d e r a t i o n  and I would l i k e  
t o  t a l k  t o  my c l i e n t  abou t  i t .  I t  i s  t h a t  I b e l i e v e  
t h a t  t h e  f i r s t  week i n  November w e ' l l  be i n  Ramadan, and 
I am g o i n g  t o  a s k  him whe ther  h e  w i l l  b e  f a s t i n g  f o r  t h e  
p e r i o d  of  t i m e .  I f  -- I h a d n ' t  c o n s u l t e d  wi th  him on 
t h a t ,  if I c o u l d  have a  moment? 
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The d e f e n s e  c o u n s e l  and  a c c u s e d  c o n f e r r e d .  

DC (LCUK S w i f t ) :  My c l i e n t  d o e s  n o t  have a n  o b j e c t i o n  d u r i n g  t h e  
p e r i o d s  of  Ramadan, s o  I have no o b l e c t i o n .  

PO: Okay. B a l l i f f ,  p l e a s e  g r a b  t h o s e  mot ions  from t h e  c o u r t  
r e p o r t e r  and b r i n g  them o v e r  h e r e .  R E  n e x t ,  which is  
11 ,  w i l l  be d e f e n s e  mot ion f o r  d i s m i s s a l  b a s e d  on 
un lawfu l  command i n f l u e n c e .  12 w i l l  b e  t h e  p r o s e c u t i o n  
r e s p o n s e .  13 ,  d i s m i s s a l  f o r  f a i l u r e  t o  a c c o r d  t h e  
accused  a s t a t u s  rev iew h e a r i n g ;  and 1 4  t h e  p r o s e c u t i o n  
r e s p o n s e .  

I i n t e n d ,  c o u n s e l ,  t o  g i v e  members c o p i e s  of  b o t h  
mot ions ,  and t h e y  w i l l  review them s o  t h e y  w i l l  b e  
p r e p a r e d  t o  l i s t e n  t o  c o u n s e l  argument when w e  come 
back .  Any problems w i t h  t h a t ?  

P ( C C R  No o b j e c t i o n ,  s i r .  

DC (LCDR S w i f t ) :  N o  o b j e c t i o n ,  s i r .  

PO: I d i r e c t  c o u n s e l  t o  f i l e  w i t h  m e  by  t h e  l l th  -- t h e  l o t h  
of September,  b r i e f s .  These  b r i e f s  w i l l  a d d r e s s  t h e  
meaning of  t h e  p r o v i s i o n  o f  MCO Number 1, s e c t i o n  
4 !A) 5 ( D ) .  S p e c i f i c a l l y ,  t h e s e  b r i e f s  w i l l  f o c u s  on 
whether  t h e s e  two mot ions ,  RE 11 and 13, a r e  
i n t e r l o c u t o r y  q u e s t i o n s  which must be  c e r t i f i e d  t o  t h e  
a p p o i n t i n g  a u t h o r i t y  f o r  h i s  d e c i s i o n  b e c a u s e  t h e  
d i s p o s i t i o n  o f  t h e  mot ion would a f f e c t  a t e r m i n a t i o n  of 
t h e  p r o c e e d i n g s .  I n  o t h e r  words ,  a m  I r e q u l r e d  t o  
c e r t i f y  these  mot ions ,  o r  am I o n l y  r e q u i r e d  t o  c e r t i f y  
t h e  mot ions  i f  t h e  commission is  p r e p a r e d  t o  i s s u e  a 
r u l i n g  g r a n t i n g  t h o s e  mot ions .  

Any q u e s t i o n s  a b o u t  what I ' m  t a l k i n g  a b o u t ?  

P (CDR No, s i r .  

DC (LCDR S w i f t ) :  No, s i r .  

PO: Okay. CounseJ f o r  b o t h  s i d e s ,  I ' v e  i s s u e d  v a r i o u s  
p r e s i d i n g  o f f i c e r  memoranda. I f  you have o b j e c t i o n s ,  
s t a t e  them now o r  p r o v i d e  them t o  m e  i n  w r i t i n g  by n e x t  
Tuesday.  Got i t ?  

Okay. Through mot ions  and  d i s c u s s i o n s ,  I have l e a r n e d  
t h a t  t h e r e ' s  c o n c e r n s  a b o u t  communication w i t h  t h e  
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office of the appointing authority. Does counsel for 
either side object to me requesting interpretations of 
the MCO or MCLs and the appointing authority's area of 
interest directly by mail, or e-mail from me to 
Mr. Altenburg after notice to counsel and providing 
counsel the opportunity to brief the issue? 

P (CDR No, sir, we would not. Although obviously we want 
what occurs to be made a matter of record formally. 

DC (LCDR Swift): Yes, sir. We don't object, sir. We understand 
that it will be a part of the record. 

PO : Accused ar.d counsel, please rise. 

Salim Ahmed Hamdan, how do you plead? 

DC ILCDR Swift): Salim Ahmed Hamdan through counsel defers pleas 
until the resolution of motions. 

PO: Request referral, please? 

DC (LCDR Swift): We request referral of resolution of motions 

PO: Be seated. Do you have any objection to the referral of 
entry of pleas? 

r (CDR No objection, sir. 

PO: Okay. Does counsel for either side have anyrhing further 
at this time? [Negative response] 

Members, anything further at this time? [Negative 
response] 

The court is in recess to meet upon further call, or as 
scheduled on the record. 

DC (LCDR Swift): Sir, actually, I'm sorry. Sorry. 

PO: The court is called to order. Let the record reflect that 
ell parties present when the court recessed are still 
present ir. the courtroom. 

Yes, Commander Swift? 

DC (LCDR Swift): I'm sorry. Sir, I have one administrative note 
not requiring the other members that I would like to 
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take up with yourself outside, on the record. It has to 
do with your voir dire of the presiding officer. 

PO: All rise. 

Members, you are in recess 

The members departttd the courtroon. 

Be seated. The court will come to order and iet the 
record reflect ali the members except for myself have 
left the courtroom. All the other parties are present. 

Yes, Commander? 

DC (LCDR Swift): Yes, sir. J t .  came to my attention after the 
voir dire that there was a tape made regarding the 15 
July meeting between yourself and counsel. I'd like 
permission to send that tape along with the other 
matters that I'm submitting on your voir dire regarding 
your qualifications. 

PO: And why would you like that? 

DC (LCDR Swift): To go toward the idea of whether you have an 
opinion or not, sir. 

PO: On the qcestions of? 

DC (LCDR Swift) : Speedy trial, sir. 

PO: Okay. And the tape goes to show what? 

DC (LCDR Swift) : Your opinion at the time, sir. I have not yet 
transcribed it. If it doesn't show anything -- I am 
proceeding here based on what I've been told by other 
counsel . 

PO: Okay. I would be -- let me think about this. Okay, let 
me think about thls. I am reopening the voir dlre of 
me. Explain to me -- ask me w h ~ k  you want about what 1 
said or may have said on the 15 . 

DC (LCDR S~ift):~~Yes, sir. It's my understanding, sir, that on 
the 15 you expressed an opinion as to whether the 
accused. have -- whether any detainee had a right to a 
speedy trial. 
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PO: Do you think that's correct or do you think that's in 
reference to Article lo? 

DC (SCDR Swift): My understanding from counsel was that it 
referenced whether they would have a right to a speedy 
trial under Article 10 or rights, generally. I confess, 
sir, I have not heard the tape. 

PO: Okay. Why don't you ask me if I am predisposed on that. 

DC (LCDR Swift): Are you predisposed towards those issues, sir? 

PO: I believe in the meeting -- I don't remember S~eedy trial, 
I remember Article 10 being mentioned, and I believe I 
said something to the effect of, Article 10, how does 
that come into play, or words to that effect. I did not 
know that my words were being taped, and I must confess 
that when I walked into the room that day I had no idea 
that Article LO would come into play because I hadn't 
had an occasion to review Article 10. It is not 
something that usually comes up in military justice 
prudence - -  jurisprudence. So I'm telling you right now 
that I don't have a predisposition towards speedy trial. 
However, although the tape was made without my 
permission, without the permission of anyone in the 
room, I do give you permission to send it to the 
appointing authority with the other matters. 

DC (LCDR Swift): Sir, what I would like to ask, if L transcribe 
it, that I send it to you first. 

PO: I don't want to see it. 

DC (LCDR Swift): Yes, sir. 

PO: Okay. Well, wait a second. Do you want to change -- do 
you want to add on anything to your challenge or stick 
with it? 

DC (LCDR Swift) : No, sir. 

PO: How about you? 

P (CDR No objection to the tape being sent, sir 

PO: Okay. Before I call -- I put the court in recess, 
Commander Swift, do you have anything else? 
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DC (LCDR Swift): Nc, sir, I don't; I really don't, we really 
don't, s i r .  

PO: T r i a l ?  

P ( C D R  We really, real ly d o n ' t ,  s i r .  

PO: Court i s  i n  recess. 

The  C o m m i s s i o n  Hear]-ng r e c e s s e d  a t  1835,  2 4  A u g u s t  2004.  
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AUTHENTfCATION OF CCMMISSIONS PROCEEDINGS 

in the case of 

Uni ted  S t a t e s  v .  SAZIM AHMED HAMDAN 
a / k / a  Sal im Ahmad Elamdan 
a / k / a  Salem Ahrcled Salem Hamdan 
a / k / a  Saqr  a 1  Jadawy 
a / k / a  Saqr  a 1  Jaddawi 
a / k / a  Khal id  b i n  Abdal lah  
a / k / a  K h a l i d  wl'd Abdal lah  

This i s  t o  c e r t i f y  t h a t  Pages t h r o u g h  a r e  a n  a c c u r a t e  
and v e r b a t i m  t r a n s c r i p t  of t h e z g o i n g  proFGZEngs.  

- 
P e t e r  E. ~rownback I I I  

Colone l ,  U S  Army (Retired) 
Presiding Officer 

-- 
D a t e  
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Review Exhibit 11  

The Classified, Unauthenticated Transcript from m i l e d  Statesv.  
FIamdan, is RE 11. The bo t to~n  of RE 11 's  pages are numbered R. 84- 
110. It is the voir dire held at  Guantanamo Bay. Cuba on  35 August 
2004. It is classified Secret. RE 11 was discussed at R. 7 and 23. 
Because of  its classification. it has not been electronically copied. 
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REVIEW EXHIBIT 13 
 
Each commission member provided a questionnaire to the prosecution 
and defense counsel.  These questionnaires were marked Review 
Exhibits 13A-D.  They were used for voir dire and challenges. 
 
In the original record of trial Review Exhibits 13A-D are numbered 
pages 135 to 200 (inclusive). 
 
These 65 pages were not included in the record to be released to the 
general public out of concern for the privacy of the individuals 
nominated to be commission members.  
 
The Presiding Officer sealed these records pursuant to Department of 
Defense Military Commission Order No. 1, paragraph 6D(5)(d).   
 
Throughout the record, the names of the commission members have 
been redacted.  
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Inshuctions given to members prior to arriving at GTMO listed in order given. 

All instructions sent to members by COL Brownback. 

Page 1: Sent by email. 

Pages 2 and 3: All n~erubers except -rinted and given to members at Andrews 
AFB and returned to COL Brownback. 

Pages 4 and 5: Printed and given to y t Andrews. (Same as above 
except noting the signed document to go to LN1 COL Brownback.) 

Page 6: Email to all members. - 
Assistant to the Presiding Officers 
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instructions to Prospective Commission Members 

I am Colonel Peter E. Brownback, 111. You and 1 have been detailed to be members on aMilitary 
Commission concerning the trial of certain individuals now being detained at US Naval Station, 
Guantanamo Bay, Cuba. 1 have also been detailed as the Presiding Officer of the Military Commission. 

I .  Each of you will respond by email to the undersigned acknowledging receipt of these instructions. lf you 
prefer to use a different email address for future communications among us.  lease so advise me at the email - .  
address above. 

2. Due to  the publicity which these cases may have already received, and recognizing the probability of 
further publicity, each of you is instructed as follows: 

a. As a prospective member of the Military Commission which will try a case, it will be your duty to 
determine the guilt or innocence of the accused ar to the charges which have been referred to the 
Commission for trial. Under the law, the accused is presumed to be innocent of the charges against him. 
Neither the fact t!at the charges have been prepared by the government nor the fact that they have been 
referred to the Commission for trial warrants any inference of his guilt. Your determination as to his guilt or 
innocence must be based upon the entire evidence in the case as presented to you in open court and upon the 
law as you will be instructed. Thus, it is important that you keep an open mind and not form or express any 
opinions on the ease until all of'the evidence and the applicable law has been presented to you. 

b. A trial by Military Commission includes the determination of the ability of each member to sit as a 
member. As a prospectwe member, you may be questioned in open session by counsel for either side or by 
myself to dctermine whether w not you should serve. You may also receive a questionnaire and other 
documents from me to prepare prior to trial. Trial by MiIitary Commission requires memhets who approach 
the case with an open mind and keep an open mind until all of the evidence and law has been presented and 
the Commission closes to &liberate. A Commission member should be as free as humanly possible from 
any preconceived ideas as In the facts or  the law. From the date of receipt of these instructions, you will 
keep a completely open mind and wait until all of the evidence is presented in open session and the 
Commission has retired to deliberate before you discuss the facts of this case with anyone, including other 
Commission members. 

c. Due to the previous publicity about this case and the probability of further publicity, you are insbucted 
that you must not listen to, look at, or read any accounts of alleged ~ncidents involving these cases. You 
may not consult any source, written or otherwise, as to matters involved in such alleged incidents. You may 
not listen to, look at, or r e d  any accounts of any proceedings in these cases. You may not discuss these 
cases with anyone, and if anyone attempts to discuss these cases with you, you must forbid them t o  do so 
and report the occurrence to me. You may not discuss, other than as  required to  inform your militiuy 
superiors of your duty status, :your detail to  this Commission as a prospective member with anyonc. 

3 .  I do not expect that you will be involved in any proceedings until September at the very earliest 

Peter E. Brownback I11 
COL, JA 
Presiding Officer 
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Fellow members of the Commission. Please read these instructions immediately, sign the 
bottom, and return the signed copy to me. 

Your duty as a potential Commission member does not begin until Monday morning at 
the earliest. The necelisary logistical arrangements to bring members of the Commission, 
the prosecution, the defense, and support personnel to Guantanamo will bring us into 
close proximity while traveling to Guantanamo and in-processing there. Until such time 
as you are advised by me that you may discuss matters involved in this case, you may not 
discuss with anyone --not even among yourselves - anything about the Commission trials 
or the cases that may come before it. 

After we arrive later today, there will be in-processing and you will be taken to your 
billets. An assigned bailiff will be your driver. On Saturday, wc have arranged a private 
fence line lour. On Sunday, we have arranged a privatc boat cruise. Enjoy the NEX, the 
sites, the varied eating establishments, and the broad variety of MWR activities. You will 
also note that each of your rooms has cableTV. 

Do not at any time visit or attempt to visit any of the detainee areas. The bailiff has been 
instructed not to take you in the area where those facilities are located. Should you see 
members of the media, avoid them. If approached by the media, walk away and do not 
even listen to question they may ask. If confronted by the media, refuse to speak to them 
and refer them to a Public Affairs representative. The same rules 
Affairs representatives, except that they should be referred to Mr. 

M I . S  the Assistant to the Presiding Officer and is responsible to me for 
making logistical anti administrative arrangements. You may think of him as a Clerk of 
the Commission. The Commission will aiso be assigned a bailiff. M r .  the 
bailiff will work with you on strictly administrative and logistical matters. Because Mr. 
d the Bailiff are not mcmbers of the Commission, you must strictly observe the 
f0lloWhg ~ l i ? ~ :  

a. You may not ever discuss any case, or the evidence offered in case, with 
M r . r  the bailiff. 

b. You may not ever discuss any case, or the evidence offered in any case, in the 
presence of the bailiff or ~ r . -  

c. You may never seek from, or express an opinion to, M r . r  the bailiff 
concerning any u s e  or the evidcncc offered in a case at any time. 

b. Neither the bailiff nor M r . a y  enter the deliberation room when 
closed sessions are in progess. The exception to this rule is that either ~ r . o r  the 
bailiff may need to enter the deliberation room during a closed session on an 
administrative rniss~on - such as to provide paper and pens. In such a case, they will 
knock at the deliberation room door and announce their presence. Before being allowed 
to enter, all discussions must stop. 
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Be cautious about any contact you have with members of the prosecution, defense. 
security personnel, or the administrative staff, as any such contact could be 
misinterpreted. Do not go into the defense area or the prosecution area or upstairs in the 
Commissions building. If outside the building and you see any detainee or detainee 
security personnel, immediately retum to the building. The best advice I can give you is 
to stay together as a group, or by yourself, while at Guantanamo and do not discuss the 
Commission or any of the cases until you are instructed that you may do so. 

You are reminded of'thm instructions I provided you before by cmail, and a copy of those 
instructions are attached if you wish to refresh your memory. 

l'he bailiff will pick yorJ up and drive you to breakfast at on Monday morning at a time to 
be determined later. The uniform is Class B - in Amy terminology. For Marines, it is 
Summer Senice C. For other services, f will be wearing a short-sleeve open neck green 
shirt with no tie and with badges but not decorations. Choose your uniform accordingly. 

I have received and read the above instructions: 

Rank and Last Name: - 

- --- --- -- -- 
Signature Date 
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Fellow members of the Commission. Please read these instructions immediately, sign the 
bottom, and return the. signed copy to me. 

Your duty as a potential Commission member does not begin until Monday morning at 
the earliest. The necessary logistical arrangements to bring members of the Commission, 
the prosecution, the defense, the prosecution, and support uersomel to Guantanamo will .- . 
bring us into close proximity w$le traveling to Guantanamo and in-processing there. 
Until such time as you ale advised by me that you may discuss matters involved in this 
case, you may not discuss with anyone - not even am& yourselves - anything about the 
Commission trials or the cases that may come before it. 

After we arrive later today, there will be in-processing and you will be taken to your 
billets. An assigned bailiff will be your driver. On Saturday, we have arranged a private 
fence line tour. On Sunday, we have arranged a private boat cruise. Enjoy the NEX, the 
sites. the varied eating establishments, and the broad variety of MWR activities. You will 
also note that each of your rooms have cable TV. 

Do not at any time visit or attempt to visit any of the detainee areas. The bailiff has been 
instructed not to take you in the area where those facilities are located. Should you see 
members of the media, avoid them. If approached by the media, walk away and do not 
even listen to question they may ask. If confronted by the media, refuse to speak to them 
and refer them to a Public AfFairs representative. The same mles 
Affairs representatives, except that they should be referred to Mr. 

Mr. ~ e i t h i s  the Assistant to the Presiding officer and is responsible to me for 
making logistical and administrative arrangements. You may t h i i  of him as a Clerk of 
the Commission. The Commission will also be assigned a bailiff. M r . a n d  the 
bailiff will work with you on strictly administrative and logistical matters. Because Mr. 
a n d  the Bailiff are not members of the Commission, you must strictly observe the 
following rules: 

a. You may not ever discuss any case, or the evidence offered in any case, with 
~ r .  the bailiff. 

b. You may not ever discuss any case, or the evidence offered in any case, in the 
presence of the bailiff or ~ r . m  

c. You may never seek from, or express an opinion to, M r . r  the bailiff 
concerning any car: or. the evidence offered in a case at any time. 

b. Neither the bailiff nor M r .  enter the deliberation room when 
closed sessions are in progress. The exception Lo this rule is that either M r . [  the 
bailiff may need to enter the deliberation room during a closed session on an 
administrative mission- such as to provide paper and pens. In such a case, they will 
knock at the deliberation mom door and announce their presence. Before being allowed 
to enter, all discussions must stop. 
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Be cautious about any contact you have with members of the prosecution, defense, 
security personnel, or t k  administrative staff as any such contact could be 
misinterpreted. Do not go inlo the defense area or upstails in the Commissions building. 
If outside the building and you see any detainee or detainee security personnel, 
immediately return to the building. The best advice I can give you is to stay togethcr as a 
group, or by yaurself, while at Guantanamo and do not think about or discuss the 
Commission or any of the cases until instructed you may do so. 

You are reminded of the instmctions I provided you before by email, and a copy of those 
instructions are attached if you wish to refresh your memory. 

The bailiff will pick you up and drive you to breakfast at on Monday morning at a time to 
be determined later. The uniform is Class B. 

Original Sipe&. 

Peter E. Brownback 
COL, JA USA 
Presiding Officer 

I have received and read the above instructions: (After you sign, please retum this 
document to LNl- 

Rank and Last Name: - . ~ 

-- 
Signature Date 
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Administrative items for members. 

1. It is hot in GTMO, and on Saturday, Sunday. during travel, and in the evenings, casual 
clothing (to include shorts at GTh4O) is welcome and expected. There are plenty of 
swimming and MWK activities (bathing suit, running gear, etc.) 

2. You will probably be in court 4 days, so bring sufficient class Bs. A washer, dryer, and 
iron are available in the hooches you are billeted in. 

3. A full base exchange and ATMs are available, and there are many different places to 
eat. But, if you have a favorite snack or brand of something, bring it. 

4. Your cell phone will not workhere. There is a class A (commercial) line in the 
deliberation rwm for your use. There is also a large fridge there as well as, of course, a 
coffee pot. 

5. When you arrive to catch the aircraft to GTMO on Friday, please avoid taking to the 
other passengers until you are given some special instructions to read. 

6. In the dcliberationt room, we have set up a computer so you can check web-based 
email. (You will not be ablc to connect to your organization's email.) However, we have 
also established email accounts for each of you with a 25 MB storage limit. Those 
account names are below, and have been activated. You will get the passwords when you 
in-process the Commissions building on Monday. If you wish, you may have email 
forwarded to the account, or another web base account. NOTE: The chances are that 
your military email network will NOT allow ou to forward email outside their network 
unless you make spccial arrangements. Mr. h d v i s e s  this CAN be done, it is a 
matter of talking the LAN administrator into doing it. OJhenvise, you will have to have a 
proxy send emails to y o u  new GTMO account. 

(Ematl addresses of members redacted) 
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UNITED STATES OF AMERICA 1 
1 DEFENSE REQUES'I' 
) 

v. ) FOR CONTINUANCE 
) 
) 20 August 2004 

DAVID HICKS ) 

The Defense in the case of the United States 1,. David Hicb provides the following 
request for a continuance: 

1. This request is filed in accordance with the President's Military Order of November 
13, 2001. 

11. Relief Reauested: A continuance of proceedings until the agreement between the 
U.S. govemment and U.K. government regarding the trial of British citizens before 
military commissions is completed. 

111. Overview: The agreement between the U.S. and Australian governments regarding 
the trial of Australian citizen detainees before a military commission includes the 
provision that any favorable condition created by the agreement between the U.S. and 
U.K. governments with respect to the trial of British citizens would be incorporated into 
the agreement between the U.S. and Australia. Presently, the U.S. and U.K. have not 
reached such agreements, although discussions are ongoing. As a result, a commission 
trial of Mr. flicks before the U.S. and U.K. governments reach an agreement for the 
treatment of British detainees will deprive Mr. Hicks of favorable conditions that may be 
granted the British citizens (and, in tum, applicable to Australians such as Mr. Hicks) 
currently designated for trial by military commissions. 

a. On 3 July 03, the President of the United States designated six individuals for 
trial by amilitary commission. These six individuals included Mr. Hicks and 
two British citizens. 

b. On 18 July 03, the President ofthe United States decided to delay any military 
commission proceeding against British nationals, pending the outcome of 
discussions between Lord Goldsmith, Attorney General for the United 
Kingdom, and the General Counsel for the Department of Defense, Hon. 
William .J Hapes 11. On 21 and 22 July 03, Lord Goldsmith met with Mr. 
Hayes to discuss and review potential options for disposing of the British 
detainees' cases. (See attachment I hereto). 
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c. On 23 July 03, the Department of Defense issued a "press release" stating 
discussions between the General Counsel's office and an Australian 
delegation lead by Minister of Justice Chris Ellison regarding the potential 
options for the disposition of Australian detainee cases. The press release also 
stated that military commission proceedings would not begin until after 
hrther discussions between the U.S. and Australia. The release further stated 
that discussions were still ongoing with British representatives, and that 
military commission proceedings would not begin against any British national 
until completion of those discussions. (See attachment 2 hereto). 

d. On 25 November 03, the DOD issued a statement that the U.S. and Australian 
governmalts had reached an agreement on assurances, clarifications, and 
modifications that benefit the Australians facing the commission process. 
This press release did not disclose any agreement that favorable conditions 
granted to the British detainees would flow to the Australian detainees facing 
a military commission. (See attachment 3 hereto). 

e. On 3 December 03, Military Defense counsel requested from the Appointing 
Authority's office for military commissions writtcn confmation of any 
assurances, clarifications andlor modifications regarding Mr. H~cks' case. 
On 8 Deu:mber 03, the Appointing Authority responded to the Defense 
request. The Appointing Authority's office's response did not disclose any 
agreement that favorable conditions granted to the British detainees would 
apply to the Auskalian detainees facing a military commission. (See 
attachment 4 hereto). 

f. On 16 February 04, Mr. Robert Comall, Secretary, Australian Attomey 
General's office, explained to the Legal and Constitutional Legislation 
Committee during Estimate hearings that "[wle have an agreement with the 
United States that, if the outcome negotiated by the British in respect of their 
detainees is more favorable than the outcome we have negotiated, then the 
benefit of those additional negotiations should flow through to the Australian 
detainees as well." (See attachment 5 hereto). 

g. On 19 Febnrary 04, Jack Straw, Foreign Secretary for the United Kingdom, 
announced that five of the nine Britons being held at Guantanamo Bay would 
be released within the following weeks, and that discussions were continuing 
regarding the: four remaining British detainees. He announced that the British 
government's position with respect to the four remaining British detainees 
was that they "should be tried in accordance with international standards or 
returned to the U.K." (See attachment 6 hereto). 

h. During the last week of June 04, Lord Goldsmith, Attorney General for the 
United kngdom, communicated that the military commissions do "not 
provide a fair trial by international standards." (See attachment 7 hercto). 
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i. On 30 June 04, the Prime Minister of the United Kingdom reiterated that Ule 
four remaining "British detainees should either be tried fairly in accordance 
with intemlational standards or return to the U.K." (See attachment 8 hereto) 

j. There has not yet been any publicly released agreement between the U S ,  and 
U.K. regarding the British detainees. 

IV. Discussion: 

Mr. Hicks should not be brought to trial until all governmental agreements 
affecting his case are finalized. 

On 25 November 2003, the United States and the Govemmcnt of Australia 
reached an agreement regarding Australian citizens being tried in the military 
commission system. It appears that the agreement contains, in effect, a "favored nation 
clause" in that if the nutcome negotiated by the government of the U.K. regarding its 
detainees is more favorable than the agreement Australia has with the U.S. regarding Mr. 
H~cks, those additionid benefits granted to the U.K. detainees would also be afforded Mr 
Hicks. 

Negotiations are mntinuing toward an agreement between the United States and 
the U.K. regarding the disposition of the British detainees held at Guantanamo Bay by thc 
United States. 

Negotiations toward an agreement between the United States and the U.K. 
regarding the disposition of those countries' detainees held by the United States at 
Guantanamo Bay are continuing. 

From public statements of government leaders of the U.K., the U.K. position on 
its c~tizens held at Flnanlanamo Bay is that the British detainees will either face a m~litary 
commission process that complies with intemational legal standards or will be returned to 
the U.K. Five of the original nine British citizens have already been returned without 
facing military wmmission proceedings. 

The U.K.'s position, as manifested by the public statements of the U.K.'s highest 
government officials, is that its citizens held at Guantanamo Bay will either face a 
military commission process that complies with international legal standards, or be 
returned to the U.K. Five of the original nine British citizens confined at Guantanamo 
Bay have already b a n  retumed without facing military commission proceedings. 

In light of the cunent British position on commissions, Mr. Hicks stands to 
benefit substantially, if riot dispositively, from the agreement between the U.S. and U.K. 
regarding the commissitrn process for British citizens, and any subsequcnt advantages 
that flow therefrom  ID the British detainees as a result of any fuflher negotiations. Mr. 
Hicks would either face a completely different commission system, affording him all the 
rights and protections under international law, andtor be repatriated to Australia. 
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The U.S. and the U.K. have agreed on one substantive issue. Military 
comn~ission proceedings will not begin on British citizens until completion of discussions 
between the U.S. and U.K. governments. This condition applies to Mr. Hicks as well, per 
the U.S. and Austral~ia agreement, and no commission proceeding should take place 
regarding Mr. Hicks until the completion of the U.S. and U.K. agreement. 

Proceeding to trial before the U.S. and U.K. agreement is completed will deprive 
Mr. Hicks of a comniisr;ion in accordance with international legal standards or the 
opportunity to retum to his country of citizenship. Such action will substantially 
prejudice Mr. Hicks. 

Granting the continuance until such time as the U.S. and U.K. complete their 
negotiations will not prejudice the government. 

The defense requests the proceedings against Mr. Hicks be continued until 
negotiations between the U.K. and the United States are completed, so that any benefits 
granted to the U.K. detainees can be granted to Mr. Hicks, up to and including, not being 
subjected to a military tammission at all, andlor repatriation to Australia. 

Attachment (I): W D  Statement on British Detainee meetings of July 23,2003 
Attachment (2): DOD Statement on Australian Detainee Meetin~s of July 23, . . - ~. 

2003 
Attachment (3): U.S. and Australia announce ageements on Guantanarno 

Detainees of Noverr~ber 25,2003 
Attachment (4): Letter from Legal Advisor to the Appointing Authority of 

December 8,2M)3 
Attachment (5): Transcript from Estimates in the Senate Legal and Constitutional 

Legislation Committee, Canberra, Commonwealth of Australia of 16 February 2004 
(pages L&C 7 1 to L&C 76) 

Attachment (6): News article of 19 February 2004, U.K. AFP entitled Five 
British Detainees held at Guantanamo Bay to go home "in wecks". 

Attachment (7): News Article of 24 June 2004, The Associatcd Press, entitled 
British Off~cial R i p  U.S. Guantanamo Plan. 

Attachment (8): News Article of 30 June 2004, PA News, entitled Blair says 
Talks Continuing over Guantanamo Britons 

5. Oral Armunent: The Defense requests oral argument on this motion. 

By: N s i g n d l  //signed_ 
M.D. MORT JOSHUA L. DRATEL 
Major, U.S. Marine Corps Civilian Defense Counsel 
~ g a i l e d  Defense ~ o u n s d  
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DOD STATEMENT ON BRlTlSH DETAINEE MEETINGS Spew 
Today 

The General Counsel of the Department of Defense, Han. William J. Haynes It, met 
Monday and Tuesday with the Attorney General of the United Kingdom, Lord Peter 
Goldsmith, to discuss and review potential options for the disposition of Brit~sh 
detainee cases. 

The discussions were productive and led to a number of assurances from the U.S. about 
the military commission process. 

Among other things, the U.S. assured the U.K. that the prosecution had reviewed the 
evidence against Feroz Abbasi and Moazzem Begg, and that based on the evidence, if 
charged, the prosecution would not seek the death penalty in either case. Additionally, 
the circumstances of their cases are such that they would not warrant monitoring of 
conversations between them and their defense counsels. 

Trans, 
-- 

Amnric: 
News 

ArlicI* 
Televi 
Specii 

.. .. -. . . . 
DO0 Se; 
- . - - .. . 

About h 

News A 
News b: 

OtherN 
Sourcer 

Yesterday's visit follows a July 18 decision by President Bush to discuss and review 
potential options for the disposition of British detainee cases and not to commence any 
military commission proceedings against British nationals pending the outcome of 
those meetings. 

Individual enemy combatants held by the U.S. in the war on terrorism will continue to 
be assessed on a case-by-case basis based on their specific circumstances for an 
appropriate disposition of their case. To date, no enemy combatants have been charged 
for trial before a military commission. No military commission proceedings nil1 begin 
against any British nationals until atlet hrther discussions planned for next week. 

Discussions with Australian legal representatives are ongoing and no military 
commission proceedings  ill begin against any Australian nationals until completion 
of those discussions. - IS 
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DOD STATEMENT ON AUSTRALIAN DETAINEE MEETINGS 

The General Counsel ol'the Department of Defense, Hon. William J. Haynes 11, met 
Monday through Wednesday with an Australian legal delegation, led by Minister of 
Justice Chris Ellison, to discuss and review potential options for the disposition of 
Australian detainee cases. 

The discussions were productive and led to a number of assurances from the U.S. about 
the military commission process based on the principles of fairness contained in 
President Bush's Military Order of November 13,2001, and Military Commission 
Order No. 1. Those principles include the presumption of innocence, proof of guilt 
beyond a reasonable doubt., representation by defense counsel, no adverse inference for 
choosing to remain silent, and the overall requirement that any commission 
proceedings be full and fair. 

Among other things, the U.S. assured Australia that the prosecution had reviewed the 
evidence against David Hicks, and that based on the evidence, if that detainee is 
charged, the prosecution would not seek the death penalty. Additionally, the 
circumstances of his case are such that it would not warrant monitonng of 
conversations between him and his defense counsel. 

This week's visits follow a July 18 decision by President Bush to discuss and review 
potential options for the disposition of Australian detainee cases and not to commence 
any military commission proceedings against Australian nationals pending the outcome 
of those meetings. 

Individual enemy combatants held by the U.S. in the war on terrorism will continue to 
he assessed on a case-by-case basis based on the~r specific circumstances for an 
appropriate disposition of their case. To date, no enemy combatant has been charged 
for trial before a military commission. No military commission proceedings will begin 
against any Australian nationals until after hrther discussions planned for the near 
future. 
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Discussioils with British legal representatives are ongoing and no military commission 
proceedings will begin against any British nationals until completion of those 
aiscussions. 
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speee 
Today 

U.S. AND AUSTRALIA ANNOUNCE AGREEMENTS ON Trans' 

GUANTANAMO DETAINEES - 

Americi 

Alticlt 
WASHINGTON, D.C. --The United States and Australian govenunents Televi 

announced today that they agree the military commission process provides for a full and Specii 
fair trial for any charged Australian detainees held at Guantanamo Bay Naval Station. ~~.~.. . .- ~~ 

DoD Se. 
Following discussions between the two governments concerning the military ~ 

commission process, and specifics of the Australian detainees' cases, the U.S.  bout h 
government provided significant assurances, clarifications and modifications that News A 
benefited the military comnlission process. News bl 

After examining the specific facts and circumstances surrounding each Australian Other 

detainee case, the Department of Defense was able to provide the following assurances, Source! 

which are case specific: 

The prosecution has reviewed the evidence against the Australian detainees, and 
based on that evidence, the prosecution would not seek the death penalty; 

The security and intelligence circumstances of Mr Hick's case are such that it 
would not wmant monitoring of conversations between him and his counsel; 

If David Hicks is charged, the prosecution does not intend to rely on evidence in 
its case-in-chief requirin~g closed proceedings from which the accused could be excluded; 
and 

The U.S. and Australian government will continue to work towards putting 
arrangements in place to transfer Hicks, if convicted, to Australia to serve any penal 
sentence in accordance witb Australian and U.S. law. 

Subject to any necessary security restrictions, military commissions will be open, 
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the media present and appropriately cleared representatives of the accused's government 
may obswe the proceedings; 

If an accused is convicted, the accused's government may make submissions to 
the Review Panel; 

If eligible for trial, and subject to security requirements and restrictions, an 
accused may be permitted to talk to appropriately cleared family members via telephone, 
and two appropriately cleared family members would be able to attend their trial; and, 

An accused may ichoose to have an appropriately cleared foreign attorney as a 
consultant to the Defense Team. Foreign attorney consultant access to attorney-client 
information, case material or the accused will be subject to appropriate security 
clearances and restrictions and determined on a case-by-case basis. 

The assurances are in addition to other military wmmission procedures which 
already provide for the presumption of innocence, proof of guilt beyond a reasonable 
doubt, representation by a competent and zealous defense counsel free of charge, no 
adverse inference for choosing to remain silent and the overall requirement that any 
wmmission proceedings be full and fair. 

The Department of Defense is in the process of drafting clarifications and 
additional military commission N ~ S  that will incorporate the assurances where 
appropriate. 
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L. -PARTMENT OF DEFENSE 

OFFICE OF GENERAL COUNSEL 
1600 DEFENSE P E N T A G O N  

W A S H I N G T O N .  DC 20301 -1600 

December 8.2003 

TO: Major M. D.. Mori, USMC, Detailed Defense Counsel of David Hicks 

FROM: Brigadier General Thomas Hemingway, USAF, Legal Advisor to the 
Appointing Authority, Off~ce of Military Commissions 

SUBJECT: Request for lnformation dated December 3,2003 

I am in recei~t  of vour December 3.2003 reauest for information related to the assurances 
- 3  

that the ~ e ~ a r t m e i t  of Defense made to the Australian government regarding David 
Matthew Hicks, an Australian national detained by the Department of Defense. 

Tabs A and B are the July 2:3,2003 and November 25,2003 Department of Defense New 
Releases detailing the publicly announced assurances that resulted from discussions between 
the General Counsel of the Department of Defense and senior officials of the Australian 
Government. 

The following additional assurances provided to the Australian Government by the 
Department of Defense are provided for your information: 

David Hicks may be represented by an appropriately qualified U.S. civilian defense 
counsel of his own choosing, subject to an appropriate security clearance, and he may 
choose which of his defense counsel shall serve as lead counsel. 

The acting Chief Defense Counsel will ensure the detailed military defense counsel 
advises David Hicks of his option to retain a civilian defense counsel and a foreign 
defense counsel c:onsultant, and also of the identity of any lawyer hired by David 
Hicks' family. 

In the event of plea negotiations, David Hicks will be provided detailed defense 
counsel prior to the start of plea negotiations and detailed defense counsel will be 
provided access to all discoverable evidence possessed by the Office of the Chief 
Prosecutor. 

If you have any questions regarding this memorandum, my point of contact is Major 
Thomas Dukes, USAF, Deputy Legal Advisor to the Appointing Authority, Office of 
Military Commissions, (703) 6\4-9722. 

Attachments: As stated 

3 
\ - 

Legal Advisor to the Appointing Authority '-- 

Office of Mlhtarv Cpumss~ons 
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Mr CornalC-No, we stress physical condition. Senator, because we appreciate that an 
untrained person would not mccssarily be able to make that assessment. 

Senator BOLKUSHave  we asked for an outside medical person to monitor their 
situation-their conditiovand make an assessment as to how they really are? 

M r  Holland--What we do know is that Mr Hicks needed some son of medical treatment 
and has been very positive in his references to the medical treatment that they are recziving at 
the facilities. In Pact, as rcponed in the newspapa last year, hc sent a lettcr to his family in 
which he rcfcrred to the medical lreatmcnt that he was receiving as being first-class, or words 
to that effect. Sothe ~nedical facilities at the camp are first-rate. Mr Hicks' has spokcn to quite 
a fcw people now-his defence team and of course his parents-and 1 think there havc been 
some reports frorn those pcople on his condition as wcll. 

Senator BOLKUS-You mentioned mail services. What access to mail services does he 
have'? You said there was some cammunication from his parmts. 

MI Hullan&-Hc phoned his parents. 

Senator B O L K U G S o  there is no access to  mail? 

Mr  Holland--Yes. he has access to mail. He can write to his parents and his parents can 
write to him, and they have done so. 

Senator B O L K U R a n  Habib? 

M r  Holland---Ye!$ cenainly. 

Senator BOLKUS-We dwelt on Hicks there for a moment, but is there any indication of 
Habib having any continuing health problems? 

M r  Cornnlk-We have said before that he has an underlying medical condition that he was 
being treated for to the extent that he would accept the treatment. That position remains the 
same now. 

Senator BOLKUSLDo we h o w  if it has deteriorated or improved? 

Mr Cornmk--1 do not know whether we know the answer to that. The issue has been 
raised with the A.mericans and we understand that it is very much at the forefront of the minds 
of the medical team there. That is as far as we can take it. 

Senator BOL.KUS-Have we contemplated asking the Arnerieans for aaess  to be givcn lo 
an independent medical assessor, either psychologieal or physical? 

h l r  CornalC-I do not believe we have asked that, on the basis that it has h e n  reasonably 
clear in all of our discussions with them that t b t  sort of aecess would not be permitted 

Senator BOIXI lSWou ld  there be a problem in asking for that, given that they havc 
been thcre for qi~ite a long time now and their nerves must be pretty well tested? 

Mr CormlC-We! can take lhat on notice and see what ean bc done. 

Senator BOI.KLlS--On 25 November the Anomey announced in a press release that there 
was an agreement bcdween the governments as to prosecution of Hicks and Habib. Can we get 
a copy of thal amcement? 
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Nlr HoUand-It is a confidential agreement between the URited States and Australia, but 
the key elements of that agreement as  it relates to Mr Hicks and Mr Habib and how the 
process will deal with them in the eourse of any military eommission have been made public. 
We have ourselves prepared a document that sets out the key elements of the agreement and 
the guarantees of rights that they have under the military commission order as  well as under 
the terms of the agreement between the United States and Australia. We are more than happy 
to make that document available. 

Senator BOLKUS-I would like to see that, but as for the broader document I am sure we 
all agree that any agreement by government as to how a person is prosecuted would bc secn 
bv anv eourt in this countrv as somethine that the defence would need to have full knowledae , . - - 
of. Why is that n d  tht: case here? 

M r  Hollaru--To the extent to which that agreement directly relates to the trial and the 
prasecutioi? i f  there is o n e o f  those people, those details have been made publie. 

Senator BOLKUS-So what are you telling us the rest of the ageement says? t think the 
Anorney announ~xd that it was an agreement as  to the prosecution, and there are obviously 
pats  of thal agrcsment you arc not going to tell us about. How, for inrtance, if you were 
Hieks' lawyers, !:odd you be assured that the parts of the agreement that have not been 
released do not impaot on any aspect of the conduct of the trial? 

M r  C o r ~ 6 - T h e  rules fa the military commission are set out in a number of military 
commission rules, whieh are widely available. The qualifications or the understandings about 
how those rules might apply in relation to Mr Hicks are all made known to the defence 
attorneys--for example, an assurance thal the death penally would not apply to Mr Hieks and 
so forth. So those arrangements in relation to the particular circumstances of Mr Hieks have 
all been made known to the relevant defence attorneys. 

Senator B O L X U G I  suppose my question sttll stands though: how can the US and 
Australian lawyers be sure that anything that is being held may not impact on the conduct of 
the trial? How can they be sure, for instance, that it does not relate to judieial offleers that 
might be appointed cr whatever? How can you have an agreement as to prosecution and keep 
it secret from the defence'? 

M r  Corm&-t do nM think we are kccping i t  secret from the defence. The essena of all 
ofthe matters that have been agreed ovcr a period of time is publicly known and well known 
to the defence attorneys. 

Senator BOLKUS--Did the US ask for the agreement not be released? 

M r  Holland--At the lime that the discussions took place and this agreement was entered 
into, it was certainly seen as  applying only to the case of hir Hicks. The United States 
government was eertaidy of the view that it should be secn as that and not as setting any 
~reeedent. 1 think that t h i n s  have movedon since then. We arc happy to take this queslion on 
natiee and see wha( can be done. But, reinforcing what the secr&& has said, aihough the 
doeuments that povcm the condua of the commissions have been ~ubliclv available for auite 
some period of time, it is clear that all of the guarantees that are ineluded in them have not 
really been reported on. Therefore we decided to put a document togetha which summarised 
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all of those as we I ~s t t c  details of the agreement baween the Lruted States and Australa as 
11 gornned the eondu:t of !he proceebngs We arc happy !o make that a w J m o t  a.rdl:ablc. 

Senator BOLKUS-Thank you, I will be glad to see that. Have similar agreements been 
entered into with dher  wuntries whose nationals may be involved? 

Mr  Hollsd-Not that I am aware of. 

M r  Comll-'You are aware that only six people have so far been designated as possible 
for prosecution. So at this juncture only those six people and thcir countries would be 
considering these sorts of issues. 

Senator BOLKUSSome  people have becn sent back to their eountry for t ~ a l ,  I gather, 
in recent days. 

M r  CornalCNot thal I am aware. People have been released on the basis that they are no 
longer of intelligence or so~urily interest. I am not aware of anyone being sen1 back to their 
home country for pro?ieculion. 

M r  Holland-The: secretary may not he aware that this past weekend there was a report 
that a Spanish nalional was being returned to be prosecuted in thcir home country, which is 
consistent with what the United States has told us-that is, thsy are prepared to repatriate 
people where those people can be prosecuted in their home country or are no longer of law 
enforecment or intelligence intercst to US authorities. The person that I think you have in 
mind is the Spalush national who is being returned to his country to be prosecuted under the 
laws of his counlry i n  relation to terrorism offences. That is ody from newspaper reports--1 
have n d  s e n  anything other than that. 

Senator BOLKUS-So we are stiIl of an opinion thal Hicks and Hahib, on return to 
Australia, could r~ot be charged with any offence here? Is that our view? 

Mr Holland--That is corrm. 

S e ~ t o r  B O L K U S T o  have eome to that view we must have had some access to the 
evidenee against them. 

MI Holland--On the basis of the evidence that was available to Australian law 
enforcement aulhorities, the Australian law enforcement authuilies and prosecuting 
authorities have advised that no prosecutim can be mounted in Australia against either of 
these individuals. 

Senstar BOLKUS-When did they come to thal conclusion? 

M r  Holland--I would have to check on that. 

Senator BOLKUS-My concern is that maybe things have moved on and that, with a 
bettertesling of evidence, information and so on, there may be a need for reappraisal. 

Mr  Holland--No, in terms of the activities of Mr Hicks there were investigations 
continuing during last year. There was certainly a brief of evidence that went to the DPP and 
they concluded that there were no grounds for prosecution in Australia. 1 think that evidence 
was reviewed again recently and a similar decision was reached. 
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Senstar BOLKUS-So we have come to our own independent conclusion that there is no 
charge which can be made against Hicks here but, in coming to that conclusion, we are of a 
view that the cvidence is suficient for him to be charged in Guantanamo Ray on [IS 
offence? 

Mr HoUsnd-Putting it anarher way- 

Senator BOLKUS-I actually put it that way for a reason, Mr Holland. 

M r  HaUand--I know, but I have to answer it in the most helpful way 1 can. Thc 
government has oonsistcntly said that, on the basis of the evidence available to prosecuting 
authorities, t h e  are no grounds to prmecute Mr Hicks or Mr Habib under any laws in 
Australia that were current at the time oftheir activities. If, however, the evidence was there 
to support any charges thc United States authorities had, then the United States could go 
ahead and do that. It is n d  saying that the ehargcs that the United States might have had are 
exactly the Fame as w s .  Certainly, if the terrorism laws that eame into effect last year were in 
place at the time that these activities were engaged in, it is possible that a different outcome 
would have been reached. 

Senator BOLKUS-Taking you two steps baek, are we of a view that there is sufficient 
evidence for Hicks to be charged with an offence under US law? 

M r  HoIlnnd-~Thar is not a dceision for me or the Australian government to make. To be 
perfectly honest, at this stage. eharges have nM yet been laid. Without knowing what those 
chargcs are, it is not possible to say whnhcr or not the evidence would support those eharges. 

Senator BOLKUS-There is only one Lhing wrong with that: he is an Australian national 
and he has been held for over a couple of years. We take an interest in Australian nationals 
who may he held unfairly overseas and we raise camdaints about sueh incarceration world 
wide. 1 would have thought that, in these eircumstanecs, it would have been a requirement to 
look at the evidence about and to make an assessment with a view tc-for instance. if you 
thought that there was insufficient evidence-raising eonsular rquests on his behalf. You are 
telling me that you have not made that assessment? 

M r  Holland---I certainly have not, no. 

Senstor BOLKUS-Don't you think someone should? You have the evidenee before you. 
In order to work out whaher we should be acting more strenuously with respect to Hicks, 
shouldn't we make an assessment as to whether we think he has boen held fairly or unfairly? 

MI Corrull--We do nar have the cvidcnce before us. We have had aeecss to Mr Hicks and 
Mr Hahib through the AFP and through ASIO, and they have conducted extensive inquiries in 
relation to any possible offences in Australia. 

Senator BOLXUS-But to have eome to that conclusion, Mr Cornall, you must have had 
some evidenee before you. 

CHAIR-Senatar Bolkus, perhaps we could Id Mr Cornall conelude. 

M r  ConuU--Ye:;, we had. We had all of the evidence that the AFP was able to generate in 
its investigation and in its interviews. But, in terms of the evidence that the Americans have, 
we have n d  been party to their interviews, we have not scen the transcripts of their interviews 
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and we do not know the full strength of their ease. As Mr Holland has said, the Ameriean 
proeejs is different to the Australian prwess inasmuch as, if f w  example they go into plea 
negotiations, they do so without necessarily laying eharges first tha t  is pan of the 
negotiation. 

Serutor BOLKUS--Sure. I suppose we ean go around in cireles on this for some time. 
My point is one 1 would like you to eonsidu-to see what the AFP have had aecess to and 
whether we are in a position to make an assessment as to both Hieks and Habib and whether 
there is an avenue for us lo go haek to the Americans on the basis ofthat assessment. 

Mr  Holland-Certainly during the eourse of the discussions that we have had with the 
Americans we have seen some of the brief of evidence that they have but, as the secretary 
said, we have not seen everything that they might have. In terms of the daision that was 
going to be made, and that was a decision for them whether or not they had sufficient 
evidence to undevtakc the prosecution, we had clearly and obviously agencies here that had 
focuscd on what they had available on the basis of the laws that existed at that time. 

Senator BOLlCUCHave we taken advice on the legality of Hieks's or Habib's detention? 

M r  Bollnod--I am sorry, Senator. what do you mean? 

Serutor B O L K U C O n  the actual legality of it, factoring in the facts and theevidence that 
may be there against them. Have we taken advice on whethcr they are being legally held in 
Guanranamo Bay? 

MI HoUnnd--I think the Office of International Law may have looked at the issue. Have 
we had occasion to revisit that? I think the answer, as far as  I am aware, is no. 

Senator BOLKUS-Would you take on nctice whetha advice was taken, wherher ir was 
from the Office of International Law or elsewhere. 1 h o w  we have constraints here but 1 will 
put a request in myway to sce if we can get a copy of that advice or you can give us some 
assurance that the detention is legal. Going back to the agreement between governmenb, 1 
gather the UK are ttylng to get an agreement as well, as are other eountries. 

MI  Hohnd-Yes, as I understand iL  I understand they arc having discussions with the 
United States authorities. 

Senator B O L . K U S I  think there was some discussion towards the end of January that 
some LJK prisoners may go back to the UK for trial. Is that the case? Would you like to take 
that on notice? 

M r  Cor&-There have been reports in the paper. I do n u  know that we can take it much 
further than the newspaper reports. 

Senator B O I X U C P l e a s e  take that on notice. I suppose what I am leading up to is this: 
what if you get to a situation where the UK or Spain or any ather country, but particularly thi: 
UK, gets, th rou~J~  their agreement and negotiations w ~ t h  the United States, a berrer wtcome 
f a  their citizens? Do we have a capacity to revisit this after this agreement has been signed? 

Mr ConulC-Wc have an agreement with the United States that, if the outcome negotiated 
by the British in respect of their detainees is more favourable than the outcome we have 
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negotiated, then the benefit of those additional ncgotiatiom should flow through to the 
Australian detainees as well. 

Senator BOLKUS-Is that part of the agreement that has been made public, or is that pan 
of the agrccmcnt that is not? 

Mr Bobd-.We havc said that from thc very beginning in the public documents that 
havc been r e l d .  

Senator B0LIKU.S-A final request I have is to see if we can get some independent 
medical assessment of both of them. 1 think then is particular concern about Habib's 
conditios so if you like you can take that on naticc. 

Mr Holland-Certainly. 

Mr ComlLSenator, just before we leave this issue, one of the points that the 
government pressed very strongly for was for an Australian legal consultant to be part of 
David Hicb's defence team We have been successful in thal. Mr Kenny has been to 
Guanfanamo Bay twice and k had extensive discussions and no doubt will be b~inging all d 
his rslcvant defence expertise to the advim given to Mr Hicks, along with that of Major Mori, 
who is the defcnce counsel, and Mr Dralel, who is the US civilian counsel now involved in 
the matter. 

Senator BOLKU.+Do Kmny and the other lawyers have a capaeity to nesoliate with the 
adminimalion beforc Hicks is charged? 

Mr CormlLYes, that is what lhey have been doing, 1 understand. 

Senator BOLKUS-Don't we think it is important for Habib to have the same legal 
capacity to do so'? 

Mr CorollC-Yes, I do, but bcfore you gct to that stage he has got to bc designated as 
eligible for a military commission trial. He has not been put in that category yet. So there is an 
initial step that has 1) be talrcn before tbat situation arises. Thai is why we havc asked for Mr 
Habib's situation or his status to bc resolved as quickly as possible. 

Senator BOLKUSBut in any pretrial assessment isn't it really important, if no1 critical, 
to have lawyers, specially in someone like Habib's casc where he may have all sons of 
problems communicating, to be able to help him get through thc morass of evidence and 
misinformation and information tbat might be against him? 

Mr CornnU--As I understand the Amuican proeess, that is when the lawym are 
invollved. 

Senator BOI~XUSAII  right, I will leave my requcst as I put it earlier. 

CHAIR-We arc still on output 2.2, Legal services and policy advice on security law Are 
lhac any funher questions on thal m a ?  Senator Kirk, do you havc questions on 2.2? 

Senntor KIRK--I have a eouple. Last year the Attorney-General announced that bc had 
asked thc department to review the anlitarorism legislation that was passed by parliament in 
the middle of last yrar, in pancular the questioning powm, and to identify any ehangs that 
might bc necessary. Could you confirm that that did occur and what the terms of the Attorncy- 
General's request were? 
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LONDON (AFP) - Five of the nine British prisoners being held at a 
United States military base in Guantanamo Bay, Cuba, are to be 
returned to Britain "in the next few weeks". Foreign Secretary Jack 
Straw said. 

Straw said lhal discussions were continuing with Washington over the 
other four Britons who are being held at the military base after they 
were picked up during the US-led 'War on terrof'. 

SFms 
T e c h j o b y  British police will consider whether those sent back should be arrested 

P0litiitica under anti-terrorisl legislation when they arrive in Britain. Straw added. 
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"These men will be flown home to the United Kingdom in the next few 
weeks," Straw told reporters in London. 

His announcement followed months of intensive discussions between 
the British and US authorities over the British detainees, who are 
among 660 prisoners mntroversiaily held at the base without prisoner 
of war status. 

Brilish Prime Minister Tony Blair (news - w~bees) has come under 
mounting political pressure to resolve the fates of the British detainees, 
arid ~lpol0giSed earlier this month in parliament for the length of time 
this has laken. 

@ ~ u l l  Coverage Straw said Thursday: "There have been many complex issues of law 
a id  security which both governments have had to consider." 

More about 

Last year, the US authorities decided that two of the detained Britons 
Related News Storles were eligible for trial by US military commissions. 

However. the British government's top legal advisor took the view thal . 
e 225 ofi234 

http:&!&.news.ya oo.corn/naws?tmpl=story&u=/a~~200402 Attachment 4 to RE 



Yahoo! News - Five British detainees held at Guantanamo Bay to go home 'in weeks' Page 2 o f  3 

US la-es ove! the cornmissions "would not provide the type of process we would 

le r ra rcas  al The afford British nationals." Straw said. 

Guardian iUK). (Feb 15, 

20041 "Our discussions are continuing. In the meantime, we have agreed with 
the United Stales authorities that five of the Brltish deta~nees will return 

A &  to the United Kingdom." 
@ Home. Mav Walk 
Free Keuleisvla Yahoo! 
Nows (Feb 19, iW4) 

Britain believed the four men still held by the US "should be tried in 
accordance with international standards or returned to the UK." 
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Opinion 8 Editorials There are about 660 detainees from some 40 countries being held at 
the Guanlanamo base. Most were captured in Afghanistan (news - 

Bette_r'alelhanneve_r at web sites) as part of the American-led "war on terror'' following the 
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N3shlngton has classified the prisoners as "enemy combatants" rather 
than as prisoners of war. 

Their blurred legal status has kept them outside the realm of the 
Geneva Conventiins on treatment of prisoners of war, and allowed the 
US authorities to hold them indefinitely beyond the reach of courts 
either in the United States or elsewhere. 

Straw said that when the five detainees returned home, it would be a 
rnalter for the British police and state prosecutors to decide what, if 
any, further action they should face. 

Asked whether he was confident he could deal with any security threat 
posed by the returning prisoners, Home Secretary David Blunkett said: 
"I think you will find lhat no one who is returned (as a result of) the 

War onlertor is&m arlnounkement today will actually be a threat to the security of the 
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British Official Rips U.S. Guantanamo Plan 

By THE ASSOCIATED PRESS 

Filed at 9:49 p.m. ET 

LONDON (AP) -- U.S. plans to use a military tribunal to prosecute terror suspects at 
Guantanamo Bay, Cuba. is unacceptable because it would not provide a fair trial by 
international standards, Britain's attorney general said. 

"There are certain principles on which there can be no compromise," Lord Goldsmith 
said in copy of a speech he planned to make to the International Criminal Law 
Association on Friday. 

"Fair trial is one of those, which is the reason we in the UK have been unable to accept 
that the U.S. military tribunals proposed for those detained at Guantanarno Bay offer 
sufficient guarantees of a fair trial in accordance with international standards." 

The prepared speech was released to the media Thursday night. 

President Bush has unveiled plans for a system of military commissions to try 600 
detainees at the Cuban base. 

Two of the four British nationals still held at Camp Delta -- Feroz Abbasi of London, and 
Moazzam Begg of Birmingham -- were among Bush's initial list of six people to be tried 
by the tribunal. 

Five other Britons who spent up to two years in U.S. custody at the base were released to 
British officials in March, and were soon freed without charge. 

In the past, Goldsmith and Foreign Secretary Jack Straw have said the United States 
should either try the British detainees at Guantanamo in accordance with international 
standards or return them to their homeland. 

Straw has said "the military commissions as presently constituted would not provide the 
process which we would afford British nationals." 

The United States says the prisoners are "enemy combatants" not prisoners of war, and 
can be tried by military tribunals. But human rights groups have called the detentions is 
unlawful, and have criticized the United States for holding the prisoners without charges 
or access to legal representation. 
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Wed 30 Jun 2004 
Blalr Says Talks Continuing over Guantanamo Britons 
By Joe Churcher, Chief Parliamentary Reporter, PA News 

Discussions are ongoin[! with the US over the fate of the four Britons still held at Guantanamo 
Bay, Prime Minister Tony Blair said today. 

He repeated the UK's opinion that military tribunals set up to hear the cases would not give the 
suspects a fair trial. 

Mr Blair faced a call to help pay for any appeal by the men to the American Supreme Court. 
which ruled this week that they could challenge their detention. 

Labour's Kevin McNamara (Hull N) also urged the Government to make a submission to any 
courl challenge. 

Mr Blair told him: "The British detainees should either be tried fairly in accordance with 
international standards or return to the UK. 

"We have concluded that the military commissions process does not provide guarantees to the 
standards that we require. 

"Five of the detainees were returned to the UK in March. We continue to work to resolve the 
situation of the remaining four and discussions with the United States are continuing." 

Mr Blair also rejected claims that Britain had helped provide the US with a possible location for 
another Guantanamo-style prison camp. 

Earlier this month the Cmvenunent blocked thousands of Indian Ocean islanders from returning to 
Diego Garcia - overtu~ning a High Court judgment -which was cleared more than 30 years ago 
to make way for a US air and naval base. 

Scottish National Party leader at Westminster Alex Salmond said the decision had been taken 
because the US wanted to keep the base - leased fmm the UK - "perhaps to use it  as another 
Guantanamo Bay. 

"How is any of this compatible with natural justice to these 2,000 islanders and their 
descendants? 

"And how can you pursue a shoulderto shoulder relationship with George Bush when you seem 
to spend most of your time on your knees?" he asked. 

Mr Blair there was "no question" of using the island for that reason. 

"I am sorry that you exhibit your usual lack of judgement in thinking it is a bad thing for this 
country to be a key ally of the United States of America. 

"That may be something the Scottish National Party resents but I think it is something the vast 
majority of people in this country realises is an important pafl of our security." 
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UNITED STATES OF AMERICA ) 
) 
) Prasecution Response to Defense 

v. 1 Request for Continuance 
1 
) 24 August 2004 

DAVID MATTHEW HlCKS ) 

I .  ~mel iness .  This response is filed in a timely manner 

2. Relief Sought. Thc Prosecution requests denial of the Defense's Motion for Continuance, 

3. Overview. This is a political question, not one that should be considered by this panel. Even 
if it were considered, the Australian government has indicated that it is satisfied with these 
proceedings and desires that they be conducted expeditiously. 

4. Facts. On 3 July 2003, the President of the United States determined tkat the Accused is 
subject to the President's Military Order of 13 November 2001, thereby granting jurisdiction for 
the Accused to be tried by military commission. On 9 June 2004, the Appointing Authority 
approved charges against the: Accused and on 25 June 2004 referred them to this Military 
Commission, with an instruction to the Presiding Officer to notify him by 15 July 2004 of the 
initial trial schedule. (Approval of Charges dated 9 Junc 2004 and Referral of Charges dated 25 
June 2004). 

5. Law Su~mrt inn  the Relief Soueht 

a. Applicable provisions of Military Commission Order Number 1 : 

( I )  Section 6(A)(2): The Appointing Authority may approve and refer for trial any 
charge against an individual within the jurisdiction of a Commission. 

(2) Section 4(A)(5): The Presiding Officer "shall ensure the expeditious conduct 
of the trial." 

(3) Section 6(B)(l) and (2): The Commission shall "provide a full and fnir trial" 
which shall "proceed impartially and expeditiously.. . andprevent[] any unnecessary 
interjerence or delay" (emphasis added). 

b. Courts have declined to adjudicate issues deemed political questions. The Supreme 
Court of the United States in Baker v. Carr, 369 U . S .  186, at 21 0 (1961) stated that if any one of 
the following six criterion can he satisfied, then an issue is nonjusticiahle: "a textually 
demonstrable conslitutic~nal commitment of the issue to a coordinate political department; or a 
lack of judicially discoverable and manageable standards for resolving it; or the impossibility of 
deciding without an initial policy determination of a kind clearly for non-judicial discretion; or 
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the impossibility of a court's undertaking independent resolution without expressing lack of the 
respect due coordinate branches of government; or an unusual need for unquestioning adherence 
to a political decision already made; or the potentiality of embarrassment from multifarious 
pronouncements by various departments on one question." Id at 210. 

6. Discussion 

a. The Defense is attempting to politicize this proceeding. They seek an indefinite 
delay, speculating that there rnay be political concessions favorable to the Accused some time in 
the future. We have no doubt that the United States will honor any agreements it may have with 
Australia. However, ensuring that the United States does so is a political and diplomatic matter; 
it is not the duty of this Commission. 

b. Discussions that may be from time to time occur between the United States and 
Australia do not in and of themselves create rights that the Accused can invoke. The Office of 
the Appointing Authority is the appropriate authority to implement any assuranccs that may be 
made in such discussions. For instance, if the United States assured Australia that it would allow 
the Accused to make a phone call to his family, thc Office of thc Appointing Authority would be 
the authority to ensure this happened. The Accused would have no standing to complain if this 
failed to occur. 

c. Furthermore, the assertion that diplomatic arrangements with Australia require that 
this case he put in abeyance is not supported by the facts. First, the Appointing Authority clearly 
has not interpreted the status of diplomatic agreements to require him to put this case in 
abeyance, or else he would not have referred i t  to this Commission. Once he did so, it became 
the Commission's and the Presiding Officer's duty expeditiously to conduct a full and fair trial. 
Second, as evidenced by the attached article, the Prime Minister of Australia very recently 
indicated that he is satisfied with the military commission process and hopes "it is dcalt with in a 
very expeditious fashion." 

7. Kames of Documents Attached in S u ~ w r t  of this Motion. The following documents arc 
attached to this filing and. arc: provided in support of this motion: 

a. AssociatedPress Article: "Prime Minister Says He's Satisfied Guantanamo Bay 
Offers Australiarcstyle Justice" dated August 23, 2004. 

8. Oral Argument. The Prosecution requests oral argument on this modon. 

9 Lceal Authority. The following legal authority has been cited in support of this motion: 

a. President's Military Order of November 13,2001; 

b. MCO No. 1; 

c.  Baker v Carr, 369 US 186, at 210 (1961). 
R 6  6 
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10. Witnesses~Evidence. The Prosecution does not forcsee the need to present any witnesses 01 

further cvidence in suppolt of this motion. 

11. Additional Information. None. 

Prosecutor 
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Prime Minister says he's satisfi~ ' Guantanamo Bay offers Australian-sty)- :ustice Page I of 2 

Home - Yahoo1 -Help - My Yahoo1 Associated 

Monday August 23,0299 AM 

Prime Minister says he's satisfied Guantanamo Bay offers 
Aus tralian-style justice 

Prime Minister John Howard said Sunday he remains satisfied that the U.S. military trial awaiting 
Australian terror suspect David Hicks at Guantanamo Bay, Cuba, will be consistent with Australian 
criminal justice. 

Hicks is among four suspected terrorists who face preliminary hearings at the naval base at the U.S. 
enclave in Cuba this week. 

Howard has not been swayed by legal groups, opposition parties and Hicks' own lawyers who have 
condemned the system of militay commission trials as unjust. 

"We are satisfied that the rules that have been established for the military commission will deliver a 
process which is consistent with the criminal justice system in our country," Howard told reporters. "I 
hope it is dealt with in a very expeditious fashion." 

Howard, a staunch ally of the US.-led war on terror, has pressed his friend, U S .  President George W. 
Rush, to quickly try 29-year-old Hicks and fellow Australian Mamdouh Habib who have been held as 
prisoners at Guantanamo for more than two years. Habib is yet to be charged but is expected to be 
included in the second tranche of prisoners nominated for trial. 

tricks is charged with conspiracy to commit war crimes, aiding the enemy and attempted murder for 
allegedly helping al-Qaida fight U.S. and coalition forces in Afghanistan. He faces a sentence of life 
imprisonment if convicted. 

Hicks' father Terry Hicks and stepmother Bcv Hicks will fly from their home in the South Australia state 
capital Adelaide Monday to attend their son's pretrial hearing Wednesday. 

"We're looking forward to seeing David and seeing what condition he's in, it's going to be interesting." 
Teny Hicks said. 

Father and son have been allowed to talk by telephone only twice since David Hicks' capture in 
Afghanistan in December 2001. AE 16 
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TALKlNG POINTS - General Protective Order 
- The prosecution requests protective orders be issues in accordance with Military Commission Order No. 

1, para 6(D)(5)(a). 

- On July 30 2004, we filed a motion requesting protective orders to protect scnsitivc and classified 
information & documents prclvided to the defense. 

- Ccrtain USG agencies have provided information and documents and have given permission for the 
Prosecution to provide it to the defense on the condition that appropriate protection of information will 
be provided. Therefore, as per POM #4 prosecution provided notice that certain facts, docs and source 
identities are classified or protected. 

- The reason for protecting the information - release of information during terrorism prosecutions has 
aided a1 Qaida and UBL. For example- Knowledge ofUBL2sphone number from the East Africa 
bombing transcript- reslrlfed in UBL nor using his satellite phone and rhe US inlelligcnce unable ro 
track his whereabouts. 

- Law Supports the request fbr relief - Commission Law contemplates and provides for issuance of 
protective orders 

o MCO No. 1 gives the PO authority to issue Protective orders to safeguard protected information.' 
o PMO Section I (f)- Presidential Determination that it is not applicable to apply the principles of 

law and the rules of evidence generally recognized in the trial of criminal cases in the US district 
corns. 

o Much of the discovery provided to the defense involves "for official use only" and "law 
enforcerncnt sensitivt:" information. Therefore, it is appropriate to place various restrictions on 
the release and ability to access this information as these docs contain information that may 
impact ongoing investigations. 

o US Constitution, US Code, UCMJ. the RCM, Federal rules and case law are not bindin on 0 military commissions. However, persuasive- US Sup Ct- Waller v. Geornid, MRE 505, S064; 
Classified Infonnaticln Procedures Act ( C I P A ~ ,  18 USC App; Rule 16(d) Fed rules of Criminal 
~rocedure' authorize the judge to issue protective orders. 

o International Law also supports protective orders- ICTR' and I C T Y . ~  
- Present evidence provided by 2 victims that have beenvictims of a terrorist attack 
- Unlass Sensitive Material i.e. for omcial use only- releasable to defense team, the accused; individuals 

who have an official need to know and the information is to assist the defense in the representation of 
the accused before a military commission and MC panel and parties to the case. 

- Classified - clearcd dcfcnse team, MC panel 
- Books, Articles, or speeches: defense team shall not divulge, publish or reveal, either by word, conduct, 

or any other means, any docs or information protected by this order unless specifically authorized to do 
so. This restriction till the conclusion ofproceedings. 

- Breach: Disciplinary action or sanctions 

' Y r o l ~ t a d  lnrormrtlon iv- classtdcd or slassifishk info, mfo protected by law or mlc tiom unauthorizd disclosure; information thc dl~closurs of which may 
endanger ihr pl~ysical safety ofpanicipsnb in Camnlission profdings, including prospective witncsscr; ~ n t o  eonecrninB io~telligellcc and law cnforcemrnl wurces. 
mrlhndr or shtsnt~c~. or inlo cunscrning mhcr nalional sccurily tnlrtcrts. 
' W-18.467 U.S. 39 i19sql: right lo a open trial may givcwsy in ceflsin cases10 alter rights or inlerestr. such as the defendant's rlghl to a fair trial or the 
gavl'r interest in bnhihnting disclosure o f  senri1i.v~ informatloll 
% I R E  SUS-mmdatary burden all thc rn~lilary,iadgc lo isrue pralcclive ardcn to snreguard awinrl the c6mpromiw ofclassified lnfodlvlolcd lo thc arcvrrd. 

MRE 506- unclossifisd scnrit!vc iflformatiot!- rcquircs thc military judzc lo issucprotective orders upon the rcquest ofthe govl lo preclude thecompromlsc of this 
ry:le of  infanation disclosed lo the aceused 
' CIPA S a  3- upon malion oflhc US, thccoufl shall issue an order to prolcct against thcdliclorurc ofclanificd lnfa dtsclored by the US lo any defendant in any 
er!mnn~l csse i n s  dirtrtrt caun ofthe US 
"6(d) Fed Rules ulCrlmina1 Pracadurr (or g w l  cause, todcny, terlrict, m defer discovery or mrpcslion, or jrsnl olhr: rwropriate rcllcf 

ICTR- Ruls o f  Proc~durc and Evidence66 allows for proleclion of info in Ihc possession of the pmscculor, thed8sclorure ofwhich may prcjud~ce enher Ongoing 
1n,c5cigationr, or lor any other resranr may bccanua~yta thcpublic interert or hffccl lhc recuriw intcrcse ofany state. 
" I C T V - ~ n  22 requires crcallon o r ru la  ol procedure and evldcnce for pralcction of victmr and witnesses, Rule 75- 
pnsecutor to w~tluhold disclanvrc when disclosure would prcjudiceothcr investigations, or alfsu rhc security intrrcrts of 
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	Persons Present at 25 Aug 2004 hearing 
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	Role of Mr. H_____ (R. 15)
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	Military commissions do not provide required due process protections under International Law (R. 118)
	Military commissions violate equal protection because they apply only to non-U.S. citizens (R. 118)
	Military commissions are not independent and there was unlawful command influence (R. 118)
	Lack of speedy trial (R. 118)
	Illegal pretrial punishment (R. 118)
	Accused is entitled to prisoner of war status and protections embodied in trials by courts-martial (R. 118)
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	Bill of particulars (R. 118, 119)
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	Schedule for filing of motions (R. 119)
	Decision on motion for continuance deferred (R. 120)
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	No objections from the parties on Presiding Officer Memorandum (R. 121)
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	The Presiding Officer notes the Appointing Authority’s decisions on challenges for cause, RE 50 (R. 124)
	Defense motion to dismiss because the Appointing Authority failed to appoint a replacement, alternate member, RE 32 (R. 125-126)
	Defense motion to dismiss because the defense wants additional members appointed to the commission, RE 32 (R. 125-131)
	Defense asserts that all motions to dismiss that are denied should be certified as case dispositive motions to the Appointing Authority (128, 130-134)
	The Commission defers decision on the motion to appoint an alternate member and to appoint additional members (R. 131)
	The Commission defers decision on how to define what is an interlocutory motion (R. 134)
	Defense motion to dismiss the charges because the Appointing Authority excluded all company grade officers (O-1 to O-3) from selection as commission members.  Motion is RE 26 (134-139)
	Defense objects to Presiding Officer Memoranda (POM)s because the Presiding Officer does not have authority to make rules, and such rules that are made are not properly promulgated under the Administrative Procedures Act (139-140)
	Defense objects to POM 9 because civilian counsel will have limited access to evidence under some circumstances (R. 140)
	Defense objects to POM 2-1 because assistant to Presiding Officer is allowed to provide procedural advice to the Presiding Officer (R. 140)
	Presiding Officer explains for the record that he sent five requests for interlocutory decisions to the Appointing Authority, these requests and associated documents were marked as REs 41-49 (R. 141)   
	There is no objection to RE 53, which describes the Presiding Officer’s role—he can provide instructions to commission, participate in deliberations, but whole commission must decide most issues (R. 142)
	The Presiding Officer describes the processing of the defense requests for continuances (R. 143-147)
	Defense motion to dismiss because referral to trial was premature--The United States and Britain are in the midst of negotiating the transfer of British detainees and perhaps such negotiations might result in the release of Mr. Hicks—a trial was therefore unnecessary.  This motion was RE 33. (147-150)
	Memorandum detailing another prosecutor presented to the commission, RE 57 (R. 150) 
	Defense requests expert witnesses on international law and the law of war, RE 35-40 (R. 150-160)
	The legal experts were denied as witnesses “at this time” (R. 155)
	The commission subsequently denied a prosecution motion to exclude all such testimony, but would decide on the necessity of this testimony on a case-by-case basis (R. 160)
	Defense presents the statements of four legal experts to the Commission, REs 59-63 (161-162)
	The decision on the prosecution objection to consideration of these statements is deferred (R. 162)
	Defense motion to dismiss Charge II, RE 24, because attempted murder of members of coalition forces does not violate the law of war and therefore is not triable by military commission. Being in the status of “unlawful belligerent” is not relevant to an offense being a war crime.  The commission deferred its decision.   (R. 162-172)
	Defense motion to dismiss Charge III, RE 25, because aiding the enemy is not a valid offense under the laws of war and is therefore not triable by military commission.  An accused must have  some allegiance to the United States or her allies to commit the offense.  The commission deferred its decision (R. 178). (172-178)
	Session of 2 November 2004 (R. 181)
	Accounting for personnel who are present	 (R. 181)
	The commission denies the motion to dismiss because of the absence 	of an alternate member and to have additional members appointed, RE 54, and the motion to dismiss because the appointing authority did not include or consider including company grade officers as commission members, RE 26, findings will be appendedto the record.  Defense requested that RE 54 be referred to the the Appointing Authority (R. 195).  The Presiding Officer subsequently declined to certify the issue (R. 271). (R. 181)
	The defense motion for a continuance was denied, and then a delay until 15 Mar 2005 was granted (R. 273).  See also RE 73. (R. 181)
	Defense motion to dismiss because referral to trial was premature--was denied because of the possibility of negotiations with Australia.  This motion was RE 33. (R. 181)
	Decisions on defense motions to dismiss Charge II, RE 24, and, Charge III, RE 25, attempted murder and aiding the enemy, respectively, were deferred.  (R. 182)  
	Defense motion to dismiss Charge I, RE 23, because conspiracy is not a valid offense under the laws of war and international law.  The majority of countries do not recognize the offense of conspiracy.  Therefore, conspiracy is not triable by military commission.  See also REs 62 and 66.  The Presiding Officer announced that a decision would be issued in due course (R. 195). (R. 182-195)
	Defense motion to dismiss Charge I, RE 21, because destruction of property by an unprivileged belligerent is not a valid offenseunder the laws of war and international law.  Therefore, it is not triable by military commission.  (R. 195-203)
	Defense motion to strike the word “terrorism” from Charge I, RE 30, because the term, terrorism is not defined, and is not an offenseunder the laws of war.  Therefore, it is not triable by military commission.  The decision was deferred (R. 273). (R. 203-209)
	Defense motion, RE 27, to strike any conduct from the charges preceding the start of the international armed conflict in Afghanistan on 7 October 2001 because commissions are warcourts and the international armed conflict had not yet begun. The United States cannot be in an armed conflict with al Qaida because it is not a state.  RE 15 includes documentation indicating when the international armed conflict ended.  The decision was deferred (R. 272, 273).  (R. 209-228)
	Defense motions, REs 16 (2d session), and RE 19, to dismiss because of improper pretrial detention under international law and a   failure to provide a speedy trial, respectively.  Most of discussion   is about the status of the accused under international law, POW or   protected civilian, or other.  The decision was deferred (R. 273).  (R. 229-240)
	Defense objected to any consideration of the Combat Status Review Tribunal (CSRT) record pertaining to Mr. Hicks.  The Presiding Officer recommended that the parties stipulate that there a CSRT hearing was conducted (R. 235).   (R. 234)
	Defense motion, RE 29, to dismiss because the President’s Military Order limits jurisdiction to non-citizens of the United States, 	which is a violation of the Constitutional right to equal Protection.  The decision was deferred. The decision was deferred (R. 273). (R. 242-245)
	Defense motions to dismiss because: (1) the accused has been denied access to evidence, defense counsel, adequate facilities, and unfair rules of admissibility of evidence (RE 20); (2) the President lacks domestic  or international statutory authority to direct commissions (RE 28); (3) the PresidingOfficer’s role should be more like that of a military judge (RE 31); and, (4) the structure of the commission is unlike that of any other United States or international tribunal (RE 32).  The decision was deferred (R. 273).  (R. 246-262)
	Defense motion, RE 22, to dismiss because the Appointing Authority	is a civilian and not a military officer or a general court-martial convening authority.  The decision was deferred. (R. 262-265)
	Defense motion, RE 17, to dismiss because the commission has no jurisdiction as it is located at Guantanamo Bay, Cuba, which is not in a theater of the war.  The decision was deferred. (R. 265-270)
	Session of 3 November 2004 (R. 271)
	A Stipulation of Fact, RE 72, was admitted with the consent of all parties, including the accused.  It pertained to a CSRT being conducted on the accused’s case.  (R. 272)
	Defense withdrew their request for a bill of particulars (RE 18) (R. 273)
	The Presiding Officer’s discovery order (RE 73) was admitted (R. 274)
	Authentication of pages 124 to 274 (R. 275)
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